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T is an eftablifrd Maxim, that no 

Man can arrive at a perfect Know- 
ledge of any Sctence, without ha- 
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CHAP... 
d the different Forms of Government in 


Rome. 


Cake sa) HE Roman Law, having an infeparable Rez 
~~ tyign to the different Conftitutions of the 
2) > 
- 






“ay 
Why) © + 0n ro whofe Wifdom ir is owing ; one 
. , got arrive at a full and exact Koow- 
of it, without being firft well ac- 
nted with the feveral Kinds of Goe 
amen to which the Roman People were 
at I fhall endeavour to unfold, after 
°M upon the Origine of that Empire, 
Header Beginning, came in time to be 
bE Powerful that ever was known. 














was fo called from ROMULUS; who, in 
he Eighteenth Year of his Age, laid the Foundations of 
the City, round about Mount Palatine, This was Seven 
Hupdred and Fifty Years before the Nativity of Chrift ; 
reckoning Three Thoufand Two Hundred and Fifty three 
Years from the Creation of the World; uponthe Twenry 
fick of April: A Day celebrared by the Shepherds in Ho- 
nour of the Rural Goddefs Palilia. 

The Roman People, who at firft were under the Dom{ni- 
on of ROMULUS, became afterwards {ubject to Three 
different Porms of Government. 

“The Fir was the Regal Government; which lafted Two 
Hondred aed Forry Years, under Seven Kingy wg. RO- 
MULUS, NUMA-POMPILIUS, TULLIUS. 
HOSTILIUS, ANCUS MAR SIDS Tak 
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"8 Of the Roman Law ~ 


Sane CIEL ERGon VIUS TULLIUS, ‘and 

the D. ‘ 

. _ After “the Expulfion of the laft King, Rome erected ix 
felf into a R ick, and pafs'd into a quite different kind 
of Government, that of Confuls, who were adhually cHofen. 
This Confular Seate lafted about Five Hundred Years, from 
the firft Confulare of C. Funiw Brutus, to the time of Au- 
guflus Cafar. 

The Third Form of Government was the Imperial, under 
the Emperors ; which continued Five Hundred and Fifty 
tight Years, from the Beginning of the Reign of AU- 
GUSTUS, to thar of the Emperor JUSTINIAN; 
w whole {ucceisful Endeavours, we are beholden for the 
Compilation of the Body of che Civil Law, in the Order 
it has been tranfmitced ro Us. 





CHAP. IL 
Of the Roman Law ander the Regal Government. 


‘ ~ 
O fooner had ROMULUS fis'y his Arthoriry, by 
an Alliance which the Sabines were Sorel to contract 
with him, bur he divided the People into Three Parts, 
which were called Tribes, and each Tribe into Ten Curie; 
and appointed Priefts to offer Sacrifices to the Gods. Bur 
the moft remarkable Act of his Reign, was the Eftablith. 
ment of that au Affembly, which afterwards became 
the moft awful of all Tribunals ; [ mean the Senate, which 
he chofe out of the moft Ancient and Venerable Citizens, 
to affift him in his Adminftration. 

This Senate at firft confifted of a Hundred only ; bor 

their Number was afterwards much increafed. 
To the'e, he committed the Care of the moft impor- 

tant Affatys of Stare, but with certain Reftri@i 
* were three Things, which he thought not proper.to fubmit 
to their (ole Devermination ; The Creation of Magifirates, 
bre Peace and H/ar, and Enetting of Laws. Thee 
refert'd to be debated and decided in a full Afembly of 
the People. - Ne 


La +” under the Regal Gover = 9 ? 


Nor did ROMULUS ever after the Eftablifhment of 
this Great Council, attempt to make any Law, before he 
had firft concerted ic with them, and afterwards revis'd ir 
in a General Aflembly. 


NUMA Pom PILIUS, who fucceded Romulus, turn'd 
his Thoughts chiefly ro fetrling Religion; his creating of 
Priefts and Augurs, @c. were the Effects of his Zeal for 
the Eftablifhment of exterior Worfhip. He made many 
good Laws, appointed Panifhments for Homicides, and ve- 
gulated the Ceremonies of Funerals. Whatever he propos'd, 
was eagerly embrac’d lyre People ; whofe Credulity and 
Superftition he knew fo well how to turn to his own Ad- 


vantage, that he made them believe, he had frequear Incer- 
views with the Nymph Egeria, and did nothing but by her 
Infpiration. 


MD ahe chief Seudy of TULLIUS 







S applied himfelf particularly 
City. 


ds Sirmam'd PRISCUS, 

towards ftrengthning or ferrling 

= He only invented the Orna- 

the Senators ever after pre(erv'd 

ity, the Laticlave; which was @ 

‘d about the Edges with pieces of 
Purple like great Nails. 


SERVIUS TULLIUS did not only caufe the Laws 
of ROMULUS and NUMA, which time haa almoft 
abolith'd, to be reviv'd, bur enacted himfelf feveral new 
om which were tran{crib'd into the Law of the Twelve 
Tables. 

He was at abundance of Pains ro dive into che Knowledge 
fey Maat Bitare and epee in eae: ro make 

contri ionably to leceffities of O- 
pn agely fod ie wat the Real of his agra 

or general every ‘ear 5 

when all were oblig’d to sx ie fail Parca ot 

14 2 eit 










"4 
their Eftates :_ Which Review was at firftmade by the Kings 
eres afterwards by che Confuls, and laftly by | 
Cenfors. ‘4 

The Laws, acentding to the Rules prefcribed by RO- | 
MULUS, were propofed by the Kingsgto the Senate, 
whofe Approbation was requifite ; and then carried down 

er be confirm'd by the Votes of the People, divided into 
Thirty Curie: From whence thofe Laws fo pafsd, were 
called Leges Regaler & Cuviales. 

But after the People came ro be divided by SERVIUS 
TULLIUS into Six Claffes, and a Hundred Ninety four 
Centuries, the Laws got the Name of Centuriales. 

‘The firft Clafs or Divifion, which was compos’d of she 
Richeft and Principal Citizens, confifted of Fourfcore and 
Eight Centuries; and as it. was far the moft Numerous, 
their Confent only was fufficient, unlels they happen'd robe 
divided in Opinion. 


After the Death of Servius TaBins, TARQUIN the 
PROUD afcended the Throne,’ whofe predominant Qua- 
lities were Pride, Inhumanity and Avarice. “He fubdued 
Rome intirely to his Tyranny ; He govern'’d with a Rod of 
Tron ; and his Will, howfoever unjuft, was the only Law. 

He urrerly extinguifl’d the Laws of Serviu Tullius, and 
neglected to enforce the Execution of thofé enacted by his 
Predeceffors, even of Romulus, He held the ancient 
of advifing with the Senate and People in fuch Contempt, 
that he hearkned only to the Advice of Confidents and 
his own Caprice. His immeafursble Defire of Ruling ab- 
folutely, ‘blinded him to all other Views, and never fuffer'a 
him to examine whether his Commands were agreeable to 
the Rules of Juftice: So that having neither Goodnefs 
enough to govern reasonably, nor Spirit rag to make 
his Tyranny obey'd, the People waired only fora 
Conjuncture to fhake off the Yoke of their Slavery, with 
which, the Death of the unhappy LUCRETIA foon 
fupply'd- them. x 

It is well known how Sextus Leet meses this Tyrant's Eldeft 
Son furpriz’d her alone,. what Threats and Violence he 
, to.farce her in fome meafure to condetcend to his 
‘iminal Defires: But fhe had not Courage enough to fur- 
vive the Affront. She called for hee Relations earn ~ | 

















recited to them her ies and Misfortune, and recom- 
CS gate the Revenge of the Injury done her, the ftabb’d her 
felf with a Dagger. 

So remarkable a Death, the Body of this unforcunate 
Lady which wis expos'd to Publick View, and the Harancue 
Brutus made to the People, excited in them fo much Pity 
and Indignation, that they alandon'd themfelves wholly 10 
Rage, and meditated nothing elle bur Arms and Revenge ; 
And Bruew improv'd the Occafion fo well, that Rome fer it 
felf ar Liberty, and chang'd the Monarchical into Repub- 
lican Government ; and a Law was made, for perpetual 
Banifhmeot of the Kings of Rome. Thie Law was ca 
Tribuniria, becanfe it was made ar the Inftieation of the 
fame Brutus, who was then Tribune of the Cavalry. 

Bur before f end this Chapter, Putt take notice, Fit 
that under this King’s Reign, Sextus Papyrius had collected 
the Laws ef the precedj ings, and digefted them into 
5 ed, Jus Civile Papyriantm 

nding the Averfion of the Romans 

the ume of TAR QUIN's Ex 
sal the Regal Laws, but the great- 
folete ; and fuch as retain’d any 
re made ufe of only as Ulages 
to affert, thar the Trib 





























24.3 ff de Ovigine Juris, | 
“Abolith or Repeal, bur to grow Obtolere 


But in order to let us into the true meaning of the Law 
in this Paragraph, we muft read it thus, Exactis deinde Re 
ibus Lege Tribunitia, omnes Leges he exoleverunt , with the 
Comma after the Word Tribunitia, and nor afier Regibus, 
as fome will have ir. In fhort, Brutus was fo far from a- 
bolithing the Regal Lew: by the Law Trilunitie, thac many 
Authors affirm, the Law Tribunisia reftor'd the Jaws of 
Servius Tullius, which Tarquin the Proud had alwopazed. 
ever this be, the Regal Laws, fome time atier the 
Eftablifhment of the Republican Government, ceaied to be 
in ufe 5 nor are there the Jeait Foorlteps of any of them to 
in the Books of che Roman Law. > 
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CHAP, Il. ‘ 4 


Of the Free State of RoME im its Mfancy ; and 
the Creation of Confuls. 


. 
T ARQUIN the PROUD being thus Banifh'd from 
Rome, which happen‘d in the Year Two Hundred F 

four after the Building of the City, the State of Affairs ar 
Government were quire changed. In the Place of Kings, 
whofe Authority had degenerated into Tyranny, they chofe 
‘Two Magiltrates, for the Adminiftration of Publick Affairs 5 
whofe Power, tho’ very great, was not unlimited, nor ine 
confiftenr with their new-porchas'd Liberty. 

"Thefe ‘Two Magiftrarce were called Con/ulz, 3 Con(ulendd 
becaufe it was incumbent upon them to take care of the Rit 

ublick ; or becaufe they were oblig'd to give Advice 
ts good Government, and not to Rule according to their, 
own Fancy. 

‘The firft Confuls were Funiue Brurus and Targuimius Col- 
tatinus, Husband to Lucretia ; but the latter was torced not 
Jong after, co refign his Place, and go into voluntary Exile, 
only for the fake of bearing the Name af Tarquinius, which 
became odious ro the People ; and becaufe they hadmade 

+ +a Law, not to fuffer any of that Name to live in Rome. 

Thus the Sovereign Power was divided between Two, 
to prevent the ill ule a fingle Perfon might make of ic. Be+ 
fides, the Limitation of their Office to the Term of a Year, 
did not give them room co imagine they mighe a& withour 
Controu! ; tho’ they were in full Poffeffion of all the exterior 
Ornaments ufed by the Kings, as the Purple Robe, the 
Twelve Li®ors, the Fafees, avd other Marks of Diftinction, 
But vo avoid giving Jealoufie wo the People, who bya 
think their Condition rendred Worle rather than Better, by 
having Two Mafters inftead of One, they agreed po govern 
alcernately by Months ; and that he only who was in Poveer, 
fhould be attended by the Lidors and Fafces, with the Axes 5 

er, by One Gentleman Uther only, and Twelve Lidors, 
wt cither Axes Or Fafces. 
- 


uf : Bor 


the ancient Regal Maj their Power was not the fame, 
Thofe had no other Law than their own unbounded Wills, 
and acknowledg'd no Superior.: On the contrary, the Con- 
fuls were only Depofitaries and Guardians of the Laws, 
whofe Duty i®was co fee them duely put in Execution. It 
belong’d to thei ro call together the Affemblies of the Peo- 
ple and Senate, bur not co conclude any Thing, withour 
the Deliberations of the one, or Decrees of the other, 
And they were oblig'd to render an Accounc of their Ad- 
miniftration as oon as ir ended. 

Bur notwithitanding all the wife Precautions the People 
of Rome could take, to eftablith their new-gonen Liberty 
the good Effects of it were foon interrupted, by fome en- 
terprizing Citizens, fuyported by the Magiftrates ; which 
" feveral New Laws, ro retrench 

Law Valeria was enacted, 
» by which Liberty was 
japiftrate to the People *. 
Law Sacrara was made, 
nex of the People, to pro- 
@f the Nobility. Andin the 
propo: ro keep the ‘Con. 
exorbitant, within Bounds ; 
rors, becaufe the Right of 
the People +. 

As forthe Regal © ing the firft Seventeen Years 
of the Free Stare, they were no otherwife regarded than av 
Ancient Ufages ; nor had all of them even that Force, but 
fuch only as were reputed the mor Hae and Equitable. 

All this time, there was no fix'd Law ac Rome ; which 
occafions that Obtcurity we obferve in the Hiltory of the 
Civil Law, from the Beginning of the Con/ular State, to the 
Time of forming the Law of the Twelve Tab cs. 


























* Livy, Book 2, Chapt, f Rok > Chap. 92+ Book» Chap. # 
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CHAP. Iv. 


Of the Creation of Tribunes of thé People. 


HE Confuls themfelves aiming ‘at Arbitrary Govern- 

ment, encourag’d the Patricians to ufurp a Tyrannical 
Power over the Plebeians, and invade their Liberty daily 
by new Auempts. The People, on the other hand, being 
no longer able to fupport the extravagant Pride and In. 
folence of the Nobles, nor fuffer the infatiable Avarice of 
the Rich, who opprefs'd them to death with exceffive Ufury, 
thought of nothing elfe, bur how they might fhelter them- 
felyes from all Violences, and throw off the Yoke of their 
Slavery and heavy Calamiries. 

Wherefore, about the Year 261, under pretence uf march- 
ing againft the Aqui and Sabines, getting Arms, they re- 
tir'd to Mons Cruftumerinus, afterwards called Sacer, from 
the Law Sacrata there made. Upon this, the Senate having 
held feveral Meetings and Confultations about the Retrear 
of the Commons, refolv'd to Commitfion fome of che moft 
Reverend and Popular Senators to treat with the People ; of 
which number was Appius Menenius, who addrefs'd himfelf 
to them inthis manner. Once upon 4 time the Members and 

Barts of Man's Bedy fell ous with the Belly, alledging, Thar 
they were all forced to toil and moil to provide INecefarie for the 
Belly, whilft that lived Idle, and did nothing but enjoy itt Plea- 
fares: Whereupon, they refolu'd the Hands fieuld noe lift the 
‘Meat to the Mouth, mor the Mouth receive, nor yet the Teeth 
chem it 5 by which means, whilft they endeavour'd 10 famifle the 
Belly, they themjelzes, and the whele Body were ell (larv'd, for 
want of the No: ent they received from it. Jn the fame 
manner, faid he, the Senate and People, making bur one 
Body, mutt perith hy this Difagreement ; asthey will live 
and flourith, whilft they maintain a mural Friendfhip and 
good Underftanding. : 

The People feem'd highly fatisf\"d with his Story and 
resys-Application, bu: being defirous of lecuring themfelves 
againtt the furure Attempts of the Senators, and to pur a ftop 
0 the career of their Violences, would not agree ro de+ 

pare 





and revurn to the Ciry, till the Senate had confented ro 
eoeeation of five new Officers yearly, out of their own 
Body, with the Title of Tribunes, whofe fole Power thould 
be to give Relief to fuch Plebeians as were injur'd, and fuf- * 
fer none to be opprefs'd by the Senate or Confuls, 

The Law Sacrata, by which thele new Magiftrares were 
created, was made on Mens Cruftumerinus, in the Year 2612 
By it, the Perfons of the Tribunes were made Sacred, and 
none was to offend them upon Pain of Death. 

Their Authority was very confiderable ; they might af- 
femble the People whenever they plea,‘d, and fummon any 
Magiftrate of what Degree or Quality foever, ro appear at 
their Tribunal. No Senatus-Confultum was of force, rill 
it had their Confirmation. They were nor allow'd to fit 
in the Senate-Houfe, but ftood withour ; where they exa- 
mio'd all Decrees pats'd within, and either gave their Ap. 
probation. ty dae them with the Letter T, or rejected 
without being oblig'd to give 



















ly out of the Body of the 
ors and Patricians were ad- 
Lgccounted it a great Honour 

hich, in the beginning was 
{mall for the Bufinefs, was 
(L.2. §. a pf de Origine 


pee civing the Tribunes Defign’ wi 
to divide rhe neglected nothing to elude their 
Authority, and re mifelels : And the People, purfuing 
their Drift of fharing in the Management of Atfairs, ena- 
cted feveral Laws, which they called Plebifcis ithout ace 
sealing or confulting the Senate: Which Milunderftan- 

‘ings were often che caufe of dangerous Seditions and Tu- 
mults in Rome. 

The particular Meetings in which thefe Plebifcira pafs'd, 
were aflembled at the Command of the Tribune:, and cal- 
led Curiara Comitia, vo diftinguifh them from the General 
Ailemblié of all che Cirizens, when the Senare and whole 
Body of the People were fummon'd to meet, by Order of 
the Conful,e which were call'd Centuriata Comigia. ~ 


” The 


Se Saar ae 
10. Of the-Greation sae 

The Senate could by no means be induced to fubmir to 
the Plebifcita: They urg'd, that the Tribunes were created 
only ro proved the People, and nor ro make Laws. On 
the other fide, the People refus'd to acknowledge the Laws 
made by the Senate: Which Difputes, fon'd many 
Conferences for fertling a certain Lew, that might be obli- 
garory co all, and put Matters upon fuch a footing, that the 
meaner fortmight be in no Danger, from the abfolure Power 
which the Senators pretended to, 

Acthe fame time there »rofe a Difpure between the Pa- 
tricians and Plebeians, whether the Republick fhould be 
goyern'd by fix’d Laws, or the Authority of the Magiftrate. 

The Senators maintain'd, thar the Power of the Magi- 
{trates join'd with the Law, was moft advantageous to the 
Publick ; thatthe Laws themfelves were in many Cafes un- 
juft, and being inexorable, fhur the door to all Mercy and 
Favour. 

The People on their parts, pleaded, thatthe Laws were 
preferable to any Dependance upon the arbitrary Pleafure 
of a Magiftrace ; becaufe as they are free from all Paffion, 
whatever they prefcribe muft be Jult, and ought to be re- 
garded as the Dictates of Heaven: Thar notwithftanding 
they might feem to contain fome unjult Decifions in parti- 
cular Cales, that Inconvenience might be eafily remedy'd, 
by giving them an equitable Conftruction. 

ti ¢ Peoples Argument prevail'd; fo they fell to work 
—eminiake secur Law, fora Rule to Great and Small, 


. 
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CHAP. V. 


F 


Of the Decemviri, and Law of the Twelve 
Tables. 





















NOewithftanding the ftrong Oppofition made by the Ma- 
giftrates and Senators, whom nothing would farisfe 
but an Arbitrary Government, it was refolved about the 
Year of Tene 299, to fend Embaffidors into Greece, to 
bring fuch Laws from thence, as the Wifdom of that 
flourifhing Nation had eftablifh'd. 
Upon their Rerurn, inthe Year zo2, of the fame Dare, 
ein din Cemrmies, created Ven Ma+ 
iephe Name of Decemoiri, The 
mas, that they fhould govern 
a Year, and have the fame 
BA Confuls. 
shad the Fafcer and Aves, with 
d before him; the other Nine 
Bie ving only an Accenfius or fort of 


Uy prear peaenell macs a Bonet, 
aewere brought from Greece, a 
PEges and Cultoms of their own (coe 
ty, thef were approv'd of, and by a SenarusConfultum ov 
Decree of the Senate, ratify'd by a Plebifcitum, order'd to 
be every where obey'd. This done, they were reduc'd in- 
to order, and engraven on Ten Tables of Brafs, which were 
expos'd to publick View, in the moft con{picuous part of 
the Forum, in the Year of Rome, 303. 
All Parties feem'd extreamly pleas‘d with the Conduct of 
the Decemviri for the firft Year; bur fomething was ftill 
wanting to make the Laws compleat, and therefore the ne- 
ceffary Supplements were agree be made, In order to 
being: Fas ‘ork to Perfection, they proceeded to a new 
Election of Decemviri ; of whom, Seven were chofen our 
of the ParPicians, and Three out of the Plebeias ; whettas 
the whole Number of the former Ten were all Patricians, 
to the grear Diffarisfaction of th¢-People. hes 
ele 














Saye” - 
Thefe added Two Tables of Law to the Ten that were 
made the Year before, which together 
of the Lew of the Twelve Tablez, and were iook'd upon as 
the Fountain of all Law both Publick and Private. Cieero, 
jn his Book de Oratore, commends them hight, and fays, 
They ave a Summary of all that is excelent in the Libraries 
ef the Pbilefopbers, 





CHAP. VI 


Of the Confequences that attended the Law of the 
Twelve Tables. 


T# E Laws contain'd in the Two laft Tables, were in 

no Degree fo favourable to the People as thofe be- 
fore publifhed ; which was owing to the Contrivance of 
Appius Claudius, one of the Decemviri. Relides, every one 
ot them laid hold of all Occafions to ‘new their Tyranny 
and Violence, having previoufly agreed and promis‘d each 
aher by Oath to be of one. Mind, never to aflemble the 
Senate or People, to retain the Power intheir own Hands, 
and to be of equal Authority among themfelves. 

——wrin a word, Appius Claudius, one of the Decemvi 
defperately in love with Virginia, Daughter of Virgi 
Picheian, at that time Lieutenant or Legare in the Army, 
on Mount A/gidum, This Great Man, having no hopes of 
aining her Affections, fuborn’d one of his Clients to chal- 
fease her for his Slave, affuring him of fuccefs in his 
Canile, fince the Trial was to be before him. As foon as 
Virgimius heard the news, he hafted to Reme, where he 
found his Daughter condemn'd for a Slave; and defpairing 
of any Retief, defir'd he might {peak a Word with her, 
before he parted trom her ; which being granted, he led 
her afide, and (tabb'd her co the Heart with this Edpreition, 
Thu, Child, w rhe only way I have to fer thee at Liberty. 

. 





“The 


Tea fie veive Tables ay 
The Difgutt with which th ed 
 Thed ich the were prepoflefs'd 
made them look upon this unjuft Sentence pafs'd by Clandius, 
as an Invitation to extinguith and deftroy their Power. d 
Accordingly, Appius Claudius was arraigned, as well as 
his Collegue Spurius Oppius, for correcting a Soldier im- 
moderately. The reft of tHe Decemvirate banifh'd them- 
felves, and fuffered their Eftares to be confifcated. 
In_a Word, the Confular Government was reftored ; 
“and from the Year 304, the People by the Law Horaria de- 
creed, that fuch Laws as the Commons enacted, call'd Ple- 
bijcita, fhould to all intents and purpofes have the Force of 
Law. By this Law it was provided, thar whatever the Peo- 
le ordain'd feparately from the Senate, fhould be of the 
me Force and Auhority, as if it had been done in the 
Comitia Centuriata, or general Affembly. 
Bur as there afterwards happen'd two other Difputes be- 
tween the teandePeople, which occafion'd the latrér 
* tine, and afterwards to the Ja- 
entice them to return, were again 
confent that the Plebi/cita thoull be 
2 eee ch was feteled by the Law Publia, 














recei 
in the ¥ the Law*Hortenfia, in the Year 
78. 
< Th after the Law of the Twelve Tables 
was ‘Laws were made, not only by the 
whole % in their Cemeuriata Comicia, Fem 
many F viata Comitia. 

ion and Determination of the 


Learned, bred another kind of Law, called Jus Civile, Civil 
Law, the Practice of the Bar, or the Cuftumary Law. 

About the fame time, certain Forms were compos'd by 
the Lawyers call'd A@iones Furs, or Cales at Law, which 
were in a fer and folema Style, and to be follow'd in all 
Proceedings, as well as Acts of Court. Of thefe Forms or 
Cafes at Law, Appius Claudius made a Collection, about the 
Year 473, which his Secretary Gnews Flavius publith'd, un- 
der the Title of the Flavien Civil Law: But as this Collecti- 
on was imperfect, Sextus Alius put out foon after a more 
compleat one, which went by the Name of the liam dew; 
Ck. 2. §.6. & 7. FF. de Origine Juris] Bur the zaps 
took away the.neceffity of keeping to the Words of thofe 
“i Forms, 


gg) iio 
Forms, ftill preferving thar of bringing the Action 

wo foe Sake eoenetence: (lL. 1. Bs. ge Nee 
petrat. ABtion, fublat.) ; 

Several Regulations were alfo made in the rime of the 

Republican ent, by the Magiftrates# particularly 
the Pretors ; of which, afer having firt {poken fomething 
of the Laws, the Plebifcita aid Interpretation of the Laws, 
the Reader thall have an Account. > 





CHAP. VII. Y 
Of the Lawes. 


THE Emperor JUSTINIAN, in the Fourth Para 
graph of the Second Title of the firt Book of his 
Inflitutes, defines a Saw to be that which is enacted by the 
Roman People, mine hs Regeln of a Magiftrare of the 
Senatorian Order ; as for ii , Of a Comful = 
During the time of the Republican Government, when 
the People were their own Law-givegs, the Laws were 
‘d by the Confuls, or fome other Maeiftrate of the 
i ina General Affembly of the People, 


in 
—etio tither pals'd orrejected as they faw convenient. 


The Method obferv'd was this a Conful or other 

of the Seaarorian Osder, moved co have a Law 

. |, he firt the Advantage it would bring 

to the Publick, then read it openly on Three different 

joer ag tage that being Matters Stee Heal ot i 
might the more eafily give their Opinions, when 
‘came to be debated in che General Affembly, or if 
forefaw any Inconvenience, inform the Magiftrare who 


the Management of it. j 
‘On thot Three Days publick Notice was given, of the 
time the Law was to be put to the Vores of thet People s 


akd. Bur if in the Negative, Artiquo was the Word, i.e. 
I forbid it. 

Here we muft obferve, it was at firft cuftomary among 
the Romans, to give their Votes wivd voce ; bur afterwards, 
to avoid Tuliults, they in another manner, by 
giving every Voter two Tables, in-one of which were thele 
‘Two great Leters ‘U: R. in the other a great 4. one of 
which they deliver'd into a litle Box for that -purpole, ac- 
cording as they voted for or againft the Law propounded. 

If the Law pafs‘d, it was immediately engraven on Brafs 
Tables, which were hung up at the Doors of their Temp es 
and Corners of their Crofs Streets. And it was a Rule 
comand obferv'd, thar all Laws fhould be firft expos'd ro. 
PuBlick View, and examin’d, that no Offender might efcape 
mapoallg, under pretence of Ignorance. 

jis was the Cuftom obferv'd in making Laws, during 
ican Government, which alfo continu'd for fome 
rs, as I fhall thew anon, wheal 
Law in their Reigns. 






the Plebifcita. ee 


A Plebifcitum, according to JUS TINIAN’s Definition, 
in the Fourth Paragraph of the Second Book of ‘his 
Inflitutes, is what is enacted by the People, without the 
Concurrence of the Senators, upon the Requeft of one of 
their own Magiftrares, that is, of a Tribune. 

How the Piebifcira were firft introduc’d, and aftecwards 
obtain’d the Force of Laws, is particularly {et down in the 
Sixth Chapter. R 

As for the Difference between a Plebifcitum and a Law, 
it confifts’in Four Things. The Firft is, That a Law was 
made by the whole of the People ; bur a Plebifcitim 
was the Ac of the People only, wit the Knowledge of 
the Patricians aud Senators. 


‘ 


The 





‘16 “Of the Interpretation of the Lamyers. 

The Second is, Thar a Lew had in it felf a coercive 

Power, whereas a Plebifcitum had no fuch Power, but by 
the Ay ity of chole Three Laws before mention’d. 

The Third is, That a Lew was made at the Requelt of 
fome Magiftrate of the Senatorian jer 5 f@ inttance, of 
a Conful, Ditlater, Decemvir, or Tribune ; whereas 
‘a Plebi(citum, was made only at the Requeft of the Tribunes 
of the People, whofe fole Bufine(s ir was, to protect them 
from being oppreis'd by the Patricians and Senators, as is 
faid before. : 

The Fourth is, That a Law was made in the General 
Affembly of the le, call'd Centuriara Comitia ; bur a 
Plebifcita pafs'd in a Particular Affembly of the People, fe- 
parate from the Patricians and Senators, which they call'd 
the Tribunes Affembly, or Curiata Comitia, 





CHAP. IX 


Of the Interpretation ef the Lawyers. 


THe Obfcurity of the Law of the Twelve Tebles, occa- 
fion'd by its too great Concifenefs foun appear'd, and 
mewn the Interpretation of the Lawyers neceflary ; by which, 
being accommodared to the Practice of the Bar, and re- 
ceiving a convenient Extent and proper Reftrictions, ‘twas 
thought it might be Seog to anlwer Expectation. : 
For how Judicions ai ‘ious foever a Law piver may 
be, ‘tis impoffible bur fomething will efcape his Forefight. 
The Inconveniencies of Laws are rarely difcover'd till they 
to be put in Execution. Every one mutt agree, the 
ion of all Laws is Equity ; bur the great Variecy 
‘of Circumftances, are frequently the Caufe & the Deci- 
fions of the Law have little of Equity in them, when they 
pak Ned applyed to Private ori For as ag Late ia 
ers goes commonly upon incipl 
and accordipg to the ufual Courfe of Things ; ie -caaly 
happens, that a Law which in General is very Juft, proves 
quite ocherwile in Private. Cafes that may naturally arifes 


the E feldom in’ that 
k intend; till chey have re. 
Right it natufally was to intérpret 

fent, undertook tp explain *hofe 

Paffages e Twelve Tables, which were Aicher’ 
Obteure, ‘of lial ja Double Acceptation. They aerbed 
upon Rules for the Difpofition of the Law, where 
ic was Vague, ‘ i it an Exreor ro 


| Cates otal canes the evedleeed Rites oF ig 
jfions, was ta be temper'd with Equity + Whi od 
they have ever fince follow'd, in explaining other Laves: 
This Interpretation of the ers, created a new kind 
of Taw, fo much approv'd wh, ractice, that it was call'd 
or Ufar 


» by the tacit Confenr of 

were highly pleas'd to find 
in reconciling the ftric Literal 
Pradtice ofthe Bar, and Rules 









= Poe Ri a 
Rule eran Sie 

“Of the Law : Pe ry 
terprecers, who had no romake or 
Laws ; fo that they could’ E oe 
aoe Colour, indivect'y Ts ne ences 

Law it felf , by which madeé irevident, yar a 

terpretation agréed oy i¢ Spirit and True Sence 
Law; altho’ f feenyd in fome meafure, comrary to the 
Terms thereof. 

Of ‘die manner of ing.the Law, there are foae 
Inftances in pees Of the Tifinures ‘De tione 
Libernum, & De Incfficiofo Teflamente. Zt 

One thing worch in this laft Way of I 
ting, is, as it feemr'd'to be contrary to the mbft ol 

“ons Nice of se Law, it was not fo ho recely'd aie 
other, which was taken from che true of itr The 
‘Truth was, che Lawyers could not’go Difpoftion 
of the Law, but under fome Colour, rpretation 
was agreeable to the Spirit of it.” 

Nor were the Interpretations of fhe 
how Equitable foever, when they were 
and contrary to the formal Determiaani¢n 
not ro be recoucil’d by any Colorir 
fore, when the Law it cae was clear, a 

alent, £t Authority of the Lawyers could its 
‘auife thar not be to Interpret, ‘but i 

Spare the {Whi is woe so" be dons, bue Bee 

Supream Jal deteoy _ Bofides, ‘tis certain, {nterprecations ¥ 










‘NOt ii Mee elude the Force of the £. 
fo preferve its View’ ficken its Execution ; confi- 
ning it, However, nie the Bounds of Equity, according’ 


10 the, Diverlity of Circumitances. 

what is id, ir miuft be concluded, that when the 

is abfolurely Unjutt i in its Principle, or becomes fo by 
ent Ci fo thar it can receive no Inter- 







ie vitro rendring ir eects sich is Ons} is no 
which slag tare Power of eng Rely by 
ie 
ese 


b anéther co Repeal it. And ‘tis ro 
je Maxim, Theat the Power of Interpreti 
Ber him wbsbua Hi Rig f teeking seme ange 








ilis, is deriv’ Lhe ag 
SS ae? 
ser. Force of Meeinias expr th the Prieto’ 
which was Anoualjrualefs they were’ renew'd by their Suc. 


ceffors. This Limitation'to a Year, gor them the Name of 
Leger Annales ; and. as the Prictors caus’ vis eS be han 


ona White Table, tharwas call'd Album 

‘Among thefe, thereate fome tener jt, ho 
have been perpetiaed as Laws; whi a 
departing , withouran Offence to En and. Ri 


Reafon. 
It mutt, hawevets be allow'd, shar “im vaft Number of 
‘d through the whole Law, 


A Noorder'd Falian, 

(¢ Edis, to forma 

ieee Prators for ® cone 
ents “and 





and order’d the chief Mar 
given him. 
Bur the ‘Was \utrerly extinguifh’d under A 
{GUSTUS. Wa he Year ys, hom the Building of Reme 
which time, the Sovereignty was sem om i 
‘ to his Perfon. Ir was done by a Decree of 
% “ips with theConfent of the People, reviv'd 


if ‘ts in favour ¢ 
eo Sei cies 


, of the Gorter to bring 
10 Pap see In this View, he pretended ¢ 
the Weight of fo great an 
hmore he trove ro Difqualifie himfelf, 
the People bege’d he would take ir upon 
ed to the of the Law 





Authority as thofe a People sate oh 


- 


pthe Nameof Lawn on gn 
+ This faint Mark of the Ancieny: 
“Sas teens eee 
ies, under } aot be conve- 
niently held, in Refpect of the prodigious Increafe of the 
People, Wad ie itsimpoifible for them w myeet any 
one Place. pare , 


lta 5 tho’ in truth, they were no leis-the meer wil 
peror,in which the Reopie bad no 









3 
fs fs 
eonfijltorum, > babogk Ok cbc the r 
meor of rhe “which ate sa-be (poke of io ‘$ 
Places bur I peg sata firft 10 trace, as one may fay, 
Hy rade ters in order to give the 
Reader fame 2a of ie Laws made by.zthem: In doing 
res he ‘tis not my. to write a'Hittory of them, but 

notice of the Time they Reign’d ; an?, by the 
pe he Law: they publif’d: Being convinc’:. thar 
many Difficulties arife in the Study of the Civil Law, w high) 
sxchat CEEMONYAay without Knowing when the Laws were 
made, 





CHAP. xT, 
The Sucefion of the Emperors to to ae 
Pt aptly came ro the the Year of 
Chie Headey Ley “a she Chichane 
Ln 
r Siar are, 


which so prokibic. 4 in ogg 


peer 
s The La 
to prevent Sy ee 








CALIGULA came 10 the sen he Yr 
Chritt 39, and was Killed i in 42. Bor 


The Enpetors DIU. began his Reign fin the 
Year 43, after and continoed m8 tie Yearge He 
was the Authoroffimany Laws, and Repeal’ the Claufe in 


he Law se peed fearing WO dhe Mar of, f 
bis, iW ify Years old eng i ott 


Sixty, and We ‘d to 


marry his Neice Agrippina, Daughter of hi¥ Brother Ger. 
manicus ; he caws'd-a Senatus Confultum to be wade for that 
Puapeir: thae his Marriage might not be Unlawful. 


itfevera! orher Laws; 
sues which, One provides, Ne quit alienum fo ibens Tefta- 
that The viter of Maker 
ball nor make bimjelf a Legaree 






eee wk oS # abd recel- 

the Government 
Re os the ‘Second, 
Bight. ES ‘ jar by the thor. 
had-no OPportanicies co make 






Vv chofen Emperor in the Year 71, 
and Reigned Nine Years, Th Falcidia, and the Sena- 
sur Confuse Pegi were made in his Time. 


TITUS -his Son, and Succeffor in iB Empir 
‘Two Years and Two Months, and Dikd iw the "Year gen 


DOMITIAN his Brother, ‘who Succeeded him, hip 
ed Fifteen in Wears, and was Kilfd in 97- 





and Died Sisteen Months after, Se 99 He ena- 
Gted many Laws ; one of which, fully Te erg 


nssime rf 


The Emperor’ TR ah Ny his: adopred Pg was his 
Succeflor. He'Reign’d Eighteen Years, ro Year 138, 
This Emperor madeYome Lews, which are Inftances of his 
Mildnefi-and Fuftice? Among the reft, One obliges the Father 
-who hasbeen cog fevere to his Sen, to emancipate him. 

* Before I proceedy ir will nor be amifs ro inform the Rea- 
der, thar noné of the Emperors Edifls, from Auzuftus to 
ea are to be found in Fuftinien's Code ; which Colle- 


J 


eae 





ction, confifts only of Edi&s pafs'd by thofe athat 
came’ afterwards to the Senko at is, ten alia to 
Fuftinian, : 


_ ADRIAN, who was Trajan's Coufin.German, was de- 
clared Emperor in the Year of Chrift 118. He Reigo'd 
Twenty Years and Ten Months, and Died in 139.» 
made feveral Laws mig different Subject i 

: 


ree T Ro 
heift 132. As. 

janum ; which provides, Thartheahs 
‘vevert co their Merbers, in Default of Heirs 


TITUS AURELIUS ANTONINUS, Simam'd 


PLUS, fucceeded He Reign'd Twenty two Years 
Momh: pre inthe Year of Chrift 161. 
whichhe made, there is One pro- 
Legacies, Plena nomine'x Upon which, fee my Csm- 
x on the laft Paragraph of the Title of Legacies, 
in the Inftirures. 





“Di 1 
_ Thele . Marcus Aurelius i 5 ae 


are call’ Lews, DIV S. 
Ff. a where ora astetioe idler saiier a 


= 
he abe Rbertas Aurelins alfo-enaded feverat, whi 
he favalone inthe Throne ; many of whith be feen 
inthe. Code, under the Title Ne de Statu im. He 
created a Prector to determine Marers reli 10. Tutor- 
foip. An his Time, the Senatus-Confuleum was 
made, whith admits Children to {ucceed as 1 va Law 


to their Mothers: Upon which, fee my Coosepinehe on the 
Fourth Title of the Third Book of the In/tirutes. 









Marcus Aurelins, the Emperor COM. 
tillthe Year 193, in whith he 


sax was chofen Emperor in his 
accept of the Government, - And 
Mop ake after, there are feveral of 


“oy of the Fonale Lawyer, who was 
Edit, Succeeded Pertinaxy He 
Two Months, yet fome of his Laws 


After him, SEPTIMIU'S SEVER US was eledted 
ae ee in the Year of Chrift195. He Reign'd Eighteen 
Years, and Diedin 212. He Pipe pam Fhe Author of the Sena- 
i cn alienarentur fine decreto ia ta yews de 

rebus eorum qui fub Tutela, Ec. Tho’ 

»Cruel_and Irreligions, hevhad many Good Ghali: He He 

rook Meafure in doing Fujiice, andere Speienlehbaaen 

for.the celebrated Papinian, . 
<< y 


ANTO- 


's CARACALLA and GETA; 
1x0 by their Father made Affociater” 


ret eee the Reafon we-find 


Names of Severasan ' 
Year Severus dy'd, Caracalla 5 
ta, of his Mother Julia. He Reign’d 


seven, and was then Kill'd. “We meet site 
en his making, difpers'd in the Code. 






MACRINUS was proclaim’d Emperor, after: the 
‘Death of Caracalla. His Reign lafted only a Year and * 
‘Two Months, being put to Death in 219. ‘None of his 
Laws appear in the Code. 


ARIUS ANTONINUS HELIOGABAL 
Mecrinus's Life-time proclaim 
he He was reported to be the Natural 
calla. The Name of Heliogabalus, was 
he was a Prieft of the Sun, hl sda n 










SRDIANUS, Swho Ry 
And after him, ABBING 


PAPIE ‘ Emperors by the Senate, Reel 
abouta oe! id Were then te pt Death by th 


GOR DIANUS, the Younger Son of the Emperor 
mencion’d, fuceeeded them. He erm'd Six Yeas, at 
Died i in 245. pThere-ate fome ones Laws in the Code. 


“MARCUS PHILIPPUS, who came after him, 
Reign'd abour as longas his Predeceflor. He Died in ago. 
Some of ‘his Laws allo, are to be found in the Code, 


,DECIUS, who fucceeded: him, Reign'd only Two 
Died in the Year252. The 






STANUS fucceeded ‘him: 
only Two Years, ended by their 
¢ of their Laws are to be feert 










ANUS, and his Son GALIE? 
‘en Years. In the Code we fee 
cir Names. 


Ve CALs Reign'd “dle 
VALERIANUS ‘the Younger they, were 
Kill'd inthe posts Chrift 269, a ee are fome Law: i 
the Code of their making, 

SCLAU DIUS the Second, who facceeded them, Reiawd 
but Two Years, or thereabouts ; yer we haye ome of hit 
Laws. 


“Afters, iia sbanb ones. Six Years; me 
pang 276, We find many Laws of his making, in 






et ; After 














Wy ais ee 

Aer him TACITUS Reigt’d SteMaaths ; FLO: 
“RI §, abour a Year: And then PROBUS was 
raisid ug the Empire, who was Kill'd Six Years afer, in 282, 


Then fullow'd CARUS, with his Sons CARINU! 


and. NUNNERIANUS, whom he made Partners” 
with him inthe Empire. After abour a Year, the Farhar 
being Slain, Carinus and Nunnerianus Reiga’d lier for 
a Yeat; and then were both Kill'd, in 285. ere are 
fome J.aws in the Code, which have the Names of all Three's 
and others, thole only" of Carinus and Nasmerianus, 


aed 
DIOCLETIANU Sand MAXLMIANUS HBR- 

CULIUS, Reign’é rogerher for the Space of Eighteen or: 

en Didcletianus Refiga'd the Empire in” 
in 

Year 304. Maximianwe Herculing did he 

after $eivour of MAXIMIA ‘ 
Cunflantius was {atisty'd with an 

Maximianus had all thereft of the Empi 

There: are fome Laws in the Cade, 

alone ; i imiant 

flantius, Maximianus and 












CONSTANTINUS? the Tisnger, CONSTAN. 
TIUS andsCONST ANS, all three Sons of Con/euei- 
mur the Greak after their Father's Death, divided the Em- 
pire beeween. ae i ¥, é 

Confiantinu: the Younger, was Kilfd Three Years after; 
Coniftans ite the Year.3 52 t After whith, Conftancius eujoy'd 
the Throne alone, ull the Year 365. There are in the Code 
fome Laws, by the Names of all Three ; fome a!fo have the 
Naihes of Conftansius and Conftans, and ovhers that only of 


ius. 





JULIANUS, call’d she Apsftare, becaufe he fell from the 
Faith of was ew tO Confiantinus the Great. He 
10 the Empire in the Year 365, and was Kill'd two 
after. There are fome of his Lews extant in the Code, 


e 
OVIANU S who fucceeded him, 





and VALENS, Brothers, 
and GRATIA- 

following. Thus we 

by Walencinianus and Valens 5 


Valens and Gratianus, 


ws, ahd VALENTINIA- 

together in 378. And there 

Emperors Names in the 

was-Kill'd Five Months after. So the 

ers, Gratianus and Valensinienus, Emperors of the 

in the Epi, Mpg topedien, frm she Year gia so 180 

ty ire, y r, from ear 382 to 356, 
e have ay ab made in their Reigns. ~ 


After the a er rg Vga of “re Said, 
Theodofins,,and A ADL is Son, Reign’d rill 394. 
The Code has many Laws under their Names. 

‘Then TheMofiur with his Two Sons, Arcedis and HO. 
NORIUS; fome of whole Laws we meet with in the 
Code, Reign’d till the Year 398, fi which Theodefiue sory 

. 





WES ar, 
x ODOSL nthe in 
aby 1. Honoris 


3 “time, the latter Reign’d 
er tn ENTINIAN Third, for 
paras mike otcrmen, Reiga'd ull 452, in whics 
Bier the Reader ‘malt be inforn’d, “har ‘Theodefia 


, in the Year 438, made aCede call'd Sets, 

‘ina et has ara h preter HaRroF which 
¢ great vare ol 

tranfcrils'd into endo. The : 
Tih’ by cae the Th 
very grear Ule towards the right 
Conflituriens, from the Reign 
am of Theody/ius the Younger. 


Valentinianus the Third, havi 
fome rime atter an Belo 
Conjunction. wi 

From which, rane 


BO the Younger ant ZENS Reign'd ee aa 


ihe to alone, till tere ie Laws 





eet fi Reno, and ie? 


eats, till 7 Besant Laws in 
































ee ae ed 




















2  inftead of every 
Lawyer by a cular > jive his ion 
upon Quettions in Law, em; “d all by a General On 
bur, as ‘tis Sroughe, lumi their Number. Howéver, 
this gave the! spo great Authoricy ; bur chey 
grew into confiderable Credit in the Reign of Tiberiu 
who order'd, no onefhould prefume to give, an 
in Law-Marters, bu: fuch as were licenfed by his Special 
Favour fo to do, | 
Yer for all this, the Anfiwers of the Lamyert had not the 
fame Force as Law: For Tiberius in his Licences r an- 
iwer fach Queftions as fhould be propofed to them, laid 
no Injunction upon the Judges.to regard them as Laws in 
thei it practicable, under his 
¢ thority, 0 accommt 
inians and Proculéians, 
cs upon the fame Que- 


se firft confidered as Law, 
nfirm'd the Writings of 
Bothers ; and forbad the 


from their Opinions. 
arofe from the Diffe- 
tion, He ofder’d, the 
jority, and in caleof 
hich Papinian adher'd. 
ue 


4 were grown fo Vor 

2, they made no le(s 

‘da peried Knowledge 

ey were 10 confusd, 

for the moft diligent Reader to 
e Fon by & aie 

jan remov' fering i) 

fe the Bef ofthis indigefted Heap of 
reduc'd toto 9 corrale Oca 

gative ; allowing all the Lawyers 

ion, [Let 5.5. O 6. Cale 

Omnia ne- 


Kol 


Ba: 









'Buc'we muffrake dire’ not to nd thele Anfiers, ci 

ninions oF the Lawyers, with That which jin the Laws is 
callid, The Authority of the Interpreters. 

For the Anfwers of the Lawyers were nothing elfe, bur the 
Oo ‘tons of particular Men, as Papinian, Paul Ulpian, &c. 
Whereas the Interpretations of the Lewyers, {poken of in the 
Nimh Chapter, were the Unanimous Opinion of the whole 
Sociery ; or what is call’d the Ufage of the Bar, and the Law 
introdue'd by Praétice. Wherefore, every Anfwer of the Law. 
yersy having a certain Author, they are placid among the 
Cafes of the written Civil Law ; whereas the Interpretation 
of the Lawyers, having no particular Author, makes only 
a Part of the unwritten, or what we call the Lew incroduc’d 
by Pratiice. aye 

Bur altho’ jt has been aid, thar the 1 of the Law- 
gers were not always Authentick, it be allow'd they 
‘were ever in great efteem ; and thofe thar are reported in 
the Pandetts, fofficiently fer forth the Learning, Wifdem, 
and Eloquence of thofe Great Men, moft of whom were. tai 
tothe higheft Dignities of the Roman Empire ; ani 
of them taken into the Emperor's Councils, ro aflift them with 
their Knowledge and Experience, inthe Management of the 
anoft weighty Affairs, ‘ 

They were juftly tiled Fathers of the Baw, fince by their 
Induttry it was brought to Perfection’: And for’ that Rea- 
‘on, look upon my felf oblig’d to'take nocice of them in 
this Hiftory. Befides, there are a waft Namber of Laws, 
which are not to be underftood, withour knowing the Time 
when they were made : So thar I am persia, "rwill be 
‘no tefs Uleful than Curious, 10 be appriz’d in reading 
a Lew in the Digeft, when the Author liv'd, and what 
Rank he held in the Romen Empire. 

But as this Detail would lead me into coo largqa Field, . 
We feem'd more advifable to make a feparace Chapter of 
it, in which | thall give a brief Account of all the Lawyers 
thar Gourifhed in the Republick, or under the Emperors bee 
fore eae a 

0 there are no Books remaining that avere written 
bythe Lawyers who lived under the sad te Ye 


few Laws in the Digeft taken from itings 5 ye 
Mall nor otnit mentioning what is —— 








or 
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“CHAP. XVIL 
Of the moft celebrated Roman Lawyers. 


pustius PAPYRIUS, was the firft Roman, that 
apply'd himfelf ferioufly to: the Study of the Law. He 
made a Collection of the Regal Laws, in the Reign of Ta- 
quin the Proud, as is already obfery'd. 


APPIUS CLAUDIUS was emplov'd in digefting 
the gy bees evhich was not finifh'd ull 504, 
As he was an expert Lamye 
pexcellent Work: But 
» him the Indignation of 
xo fo deep a Melancholy, 
4 himfelf in Defpair. 


» Sirnam’d CENTIMA: 
the former, was likewife 
the higheft Employments: 


Lamyer, was defcended 

¢ People gave him the 
gr'd upon him the chief Em- 
He was Conful in the Yeac 


of feveral memorable 


extant? He was Con, 
High Sha tof the Plebcian Order that was 
susd ts Dip He was alfo Cenfor and 
famous for his great Prudence, that his Opjaioawas 
she ant important Cafes, both of Humane and 


MUTIUS, was not only an able Law. 
and well vers‘d in *Bufinels. Ic 
Embaffadoz 10 Carthage, to offer thei 

sce o Har. . Ei Aftes 








and then Conful. He made a Book 
of the Lam, intirled Tripartita, bacaule ir confifted of the 
Law of the Twelve Tables, the Interpretations of the Lawyers, 
and Cafes of Law. 2 


PUBLIUS ALTIUS lived abour the fame Time; 
that is, in 545. He was alfo Conful. 






Scipio Nafi.a, Publins Attilinc, Marcut Porciu Cato and 
Mareus Meniliw, flourifh'd about the Year of Rome, 600. 

SCIPIO NASICA acquir'd great -Repuration, as 
well by his Skill in the Laws, of which he was a perfect 
Matter, as his upright Conduct in the Offices of Pretor and 
Conful ; and the Signal Victories he gor over the Enemy, 
obmain’'d him a Decree for a Triumphs He was Sirnam'd 
OPTIMUS by the Senate ; who allow'd him a Houfe 
in the Holy Street ar the Fxpence of the Publick, that they, 
might advife with hin more conveniently, . 


= oat. 
PUBLIUS ATTILIUS, was ofthe Family of ae 
tiliue Regulus, who chofe rather to uncergo'the Cruel Tor- 
ments with which the Enemy threatnitd himpthan break-his 
Word, This Arrilivs the Lawyer, was the that had the 
Title of Prudent given him by the People, ~ 


~ 
MARCUS PORCIUS CA mpos'd feveral 
Law Books ; ‘tis of him probably that, {peaks in the 
Law 4.§. Cato. fF de verb. oblig. He 'd to be the 
Author of the Regula Caroniana, weated of in the 
Title of the Thirty fourth Book of the Digeht, . 


MARCUS MANILIUS, according to Cicero's Ace 
cOunt, was a very great Lamyer, (Lib. de Clans Oratorib.) 
“If any one fhould ask me, fays he) who déferv'd the 
“ Name of a Lamyer ; 1 would anfwer, ‘twas that Man wha, 
“ had a perfect Knowledge of the Laws and Cuftems of the: 
“* Place where he profeffes ir; and knew how to: pur it in 
“ Pra@iice: And if { mnuft produce Exam I would 
mame Sextw Alia, Marcus Menilius and oe | 


Publivs Mucivs and Bruews, fourith'd abou the 
Rome 630; and Publiw’Rutilim about 640, . 








inthe Pallage cired, Ten Books upon Law. 
Subjects. He was defcended from the famous Muciu Sc.c- 
vole, fo reaown'd in Hiftory. 


BRUTUS, ly celebrated for his Adtions and 
Birch, made Seven Books upon the Law. 


PUBLIUS RUTILIUS RUFUS, who ‘came 
afrer him, was firft Tribune of the People, then Conful, in the 
Year 648; and afterwards Proconful of Afia. His Anceftors 
had been both: Cenfors and Confuls. All thar is related of 
Hinweis, thar hewwasin hivh Efteem with Auguftu, who 
with the Reafonings of this 








lus Virginiut, Quintus Tuberoy 
> Lucius CrajJis and Quintus 


S, who was of a very anci- 
eral Law. Books, which are loft, 


NO was a Stoick, and a’good 







° S, was Uncle by the Father's 
= is mightily commended by 







ER applied himfelf more 

Ebpe ri Rowmledge of the Law; there. 

fore, all thar Pomponins {ays of him, (L.2- §. 40. ff. de Orig. 
Jur.) is, that he was an Hiftorian, However, He was an 
able Lawyer ; and Cicere gives him that Character, the 
Place before quoted. Quinsilian { ays, He was a Man of 
hat his Difcourfe was folid, pure, cored, 








UINTUS MUCIUS SCAVOLA, Son of 
Publius, was Tribune of the People, Conful, and baa le 
He had the Art of expreffing a greatvdeal in a few Words, 
and was always aclofe Reafoner. He was Mafter of a 
pure, and very florid Style ; and his Thoughts, tho’ Sublime, 
were no lefs Subftantial. There is reafon to believe, that 
"tis of him Cicero {peaks, when be fays, “ That Quintus 
“* Mucius was the mott El among all the Lewyers, and 
the beft Lawyer amoag. Men of Sloguence." He com- 
priz'd the whole Law in Eighteen Books ; and was the An- 
thor of the Caurio Muciana, which provides, ‘That if «Man 
bar a Legacy left bim, upon Condition of abftaining froma cer- 
tain AQ a long as be lives, he might require the of 
the faid Legacy, if be would engage to ic in of 
noe performing the Will of the Teftator, his Merit, 2 
as it was, could not prote@ him from the Fury of the 
Wicked : He was Murther'd in thie Temple of Vets, in 
the Year 672, by one Simbria, employ'd by the Prater Da- 
mafippus ; and ‘tis reported that the fhowld fay, He 
was Criminal, because be was 100 Honeft. iy : 
» About the Year 680, Aquilivs Gallus, Ballus Lucilivs, Sex 
us Papyrins, and Gains Juventius appear’d upon the Stage, 
AQ) ILIUS GALLUS wasa very Popular Man: 
Whilk he was Tribune, he gor the Law Aquilia enacted 5 
which is fpoken of in the Third Title of the Fourth Book of 
Inflitutes. He was Pretor with Cicere, who contratted 
aciofe Friendfhip with him. He wasa Kpighs, and of a 
Family; for feveral of his Anceftors had been Tri 
1 Confuls and Ambaffedors. tle was look'd upon wo be 
fo Learned and Honeft a Man, that the Pretors would often 
Depute him to give final Judgments in Private Caufes ; and 
Be ree, as st great Authority in eftablithing Laws, 
was x of the Newasion ipul arie is 
and feted’ the Cuftem of wontons or rind nate potthu 





BALBUS LUCILIUS wasa confiderable Lawyer} 
and admir'd both for his Eloquence and Learning. 


SEXTUS PAPYRIUS, the Offipring of an Ancient 
and Iluftrious Family, raught Servi the Elements of the 
Law , of which he niakes grateful Acknowledgment in his 
Works, and thereby has preferved his Memory. 


GAIUS JUVENTIUS, wasa great and well-read 
meyer. 







BUTS, Son of a Romen Knight, 
the moft Ancient Families 
of his Time except Cicere. 
oach'd and advisd him, be 
Ea his Studies, rharhe became 
le compord feveral Books, 
of Lew to an Ait; which be- 
others, without Order or Me+ 
the Preter's Otfice, the Re- 
and fallen into great Difor- 
the nent was put 
Cenful, then Go- 
< he’ acquitted 
an the People eres 
n, ia the Place of Publick 
















ypenius (Leg. 2. §. 44. fF. de origine jura) Cavs, thar Ser- 
Sulpicius bad ALFENUS VAKUS GAIUS, AULUS 
LIUS, TITUS C&SIUS, AUFIDIUS TUCCA, 
FIDIUS NAMUSA, FLAVIUS PRISCUS, GAIUS 
ELUS, PACUVIUS, LABEO ANTISTIUS, CINNA, 
's Father, and PUBLIUS GELLIUS for his Scholars 
Cajagius (ays, that the putting Gaius imo this Lift, 
iftake of Pomponius, and that he ought ro be ftruck out. 
1 thefe lived under the Emperors Fulins and Auguflus Ca- 
+ Eight *of them left fome of their Works kehind the: 
of which dufidius Namufa made 1a Body of Law, divi- 
Rex ded 





56 Of the bnft celebrated Roman Lawjeris 
5c 


ded into Fifty Books, The moft celebrated amongft them” 
were Alfenus Varus, who was Conful, and wrote Forty Volumes 
upon the Law ; and Aulus Ofilius a Roman Kaight, and Ju. 
Tius Cafar's bofom-Friend 

Befides feveral Books which he wrore unon the niceft 
Points of Law, he reduc'd all the Pretor’s Edicts, of which 
Servius had publith’d too fhort an Extract, into one Volume, 


There were many other Lawyers, who lived and were 
eminent about the fame Time, as Trebatins, Aulus Cafcellins, 
Quintus Ailins Tubero, Areius Capire, and Antiftius Lebeo. 

TREBATIUS was Ditcipte to Cornslius Maximus ¢ 
he Jabowr'd hard atthe Law, and ‘twas at his Inttigation 
what Auguftus, who efteem'd Kim very fuch, introduc'd the 
‘Ule of Codicils, He had been Banift’d for fiding with Pem. 
p27 5 but Cicero, who lov'd him, gor him leave from Csfar 
to return home, whem he afterwards ferved in Quality of 
a Counfellor ; and was offer'd by him rorbe made a Military 
‘Tribune, and to have a Difpentation front arending the Army 5 
which could not be an agreeable Life, to a Man thar by 
choice had preferr'd the Gown vo the Siprd. 


AULUS CASCELLIUS, who wasa Knight, diz 
ftinguill’d himfelf by his Knowledge, both in the Law, and 
all kinds of polite Learning, Trebativg was deeper than Ca/- 
cellius, but in Eloquence he our-did Trebaciag, and Oftlius 
excell'd them both, as Pomponivs relates, (LE. 2. §. 43. ff 
de orig. juris.) Antonius Anguftinus and Cujacius remark, that 
there is a Faulrin the Beginning of this Paragraph, which 
ought not to be read as it is, but thus, fait Aulus Cefcelliva 
bl, 4 Mucii Volufii auditor. 

This Cefeellivs was contented with the Quftorfoip, and 
ap to acceprof any higher Office, altho’ Auguflus made 

imy an Offer of the Confulfoip. There is only One of his 
Books remaining, entitled Bezediforxm. 

Altho" in the Law, Powponius {peaks of Volufius only 
by the ae as having been Cafcellius's Mafter, yer i¢ 
appears, he wrore upon the Lew ; and Cujacius, ift his Notes 
wpon L.24. §. 2, ff de cmniuds Legaris, (peaks very advantage- 
pully of a, Treatife written him upon the 4S; and 
acivifes all Beginners to read it, beforg they eager upon the 


dyfirates, a? 


Q ALIU: 
‘of an Ancient Family.’ h 
of Rbetorick, and pais'd to that of t 
ral Books of Law ; but the antiquared Sry! 
makes them very difagreeable co the Reader, 


ATTEIUS CAPITO, Offilia's Scholar, 
the Publick and Private Law pertectly well. He was 
in the Year of Rome, 746. He wrote C 
the Law of the, Twelve Tables; Seven Books of the 
Rights, One of the Senatorian Office, and a n 
Publick Fudgmentie» 


was Servius Sulpicius’s Difetp! 
peared in the Law by Trebatyus 5 
pus from others. Th i 

‘ly ro the Study of 
yl, being offer'd it by 
» Year, in converfing with Leare 


in writing of 
_ Law of 


seris peregrini s Some 
at Books Pithanon, that by eter 


2, ‘tis to be obfeev'd, they 

Sects : For, Ascius Capitoy 

wey Method, went on ftill’as he 

Tinie; whereas Labea, ree 

é ent and Knowledge, 

hang’d many Things, which Divifion was much 

Two Lawyers that {ucceeded them, as will be 
mr 


rius, Claudius, Nero, and Vefpafian, there ape 
ius Nerva, Mafurius Sabinus, C. Caffins Longinut, 
Nerva the Son, 












vA, who was a very Eminent 
Party, and was in great Favour 
‘ 


URIUS SABINUS, was a Roman Knight, 
i nade aSenator: Among the reft of his Works, 

€ Books call'd Memorabilia, Three Com- 
pede Indigenit, and Ove Book de Furtis. Many 


i sg List are taken fromohis Works. He was in 
oY with Tiberius, He lifted himfelf in Areius Ca- 


CASSIUS kONGINUS facceeded Sa- 
was Confiul with Quirinus Tiberius, in the 
Rome, 764 5 and Governor of under Claudius, 
» according to Tacirus, Annal, 12. high efteem 
Pwas in, as an excellent Lawyer, was the Reafon thar the 


he efppus'd was call’d the Cafiam Sect, as the other had 
betes of the Sabinian, + 


“PROCULUS fucceeded Nerve. His profound Lear: 
ning and Skill in the Laws, pot him great Reputation under 
Vefpafian, He adher'd to Labeo's Party, which afterwards 
wert by the Name of the Proculeian Sect. 

; 


VA the Son, was in play .at the fame (Time ; 

e fd his Father in embracing Labeo’s Party. He 

feveral Books de ufy capionibus. Vf we may-believe 

jah, he was fo great and early a Proficient in the, Lew, 

thar anfwer'd Queftions publickly atthe Age of Seventeen. 
at 

r aay. qwas at the fame Time another CASSIUS 

“LONGINUS, of the Order of Knighthood, who was 

, We find many Lews in the Digef taken from his 


CALEU S SABINUS, who was Con/ul, wasa grear 
Fayourite of Vefpafian's, He fuccecded Caffius Lenginus, and 
was of the fame Sect. He wrore a Book upop the Edia of 
>the diles £nruler. ‘7 
* : 
: a eq 


Boro gio 
of she SonerarConfalsr which poeg bf fia Namey 

‘om wht " 
fpoken of in the Infiitures, mic pa ed de Fidei Co 
bereditatib. He {ucceeded Proculus; and the Proculeian 
which he'follow'd, was afterwards. ‘call'd by his Sine 
Pegafian. 












follow'd the Game Sed F} 
Conful. He madeoma- 
moft valuable are, the 
Aw. 


NUS VALENS, TUSCIANUS, and 
S JULIANUS, fucceeded Favolenus, and 
¢ oppofire, that is, the Sabinian Seck 
rote Seven Books upon Fiduciary Trufls, We 
i Of Tufcianus, in any of our Books; whichihas 
e tothink, that inthe Law 2. §. ult. in fine ffode 
inftead of Tw/eianus, ic ought to be Fufeiamurs 
isa Conflitution of suai E Pius, diredted <o 
inthe Lew }. If de Legat. profess 
‘Fajianusy Difcipie ro was Geverner of 
twice Conful, Whilft he passysdhat ae Aqaits ‘ain, 
Adrjan wrote to hip = Juftinian calls him ap 





heir “Grandfather's 


j eu The Pieafure he 
ing, and his great Defire to Learn, 
commended: For-he us'd to fay, Efi 


J baberem adbuc tdmen addifcere vellem. 
the Account of all the Lawyers menti- 
sponiues, letus now take.a View of chofe he has 
of, and whofe Writings have contribured 
‘Compoftion of the Dige?. Fir't, Sec us obfecye,-that 
greatelt Number of them never made them(elves 
“either of the Two Ses befor id 


peculic. 
which bears his Name, and is 
Nn en he in 
‘wrote npon ion ; for whic! 
onan. ees “Tertullian the Divine was alfo a, 
Caetick they were different Perfons of the 


‘Scholar to Selvins Fulianur. Ais hethay 
of, under the Name of Sextus Geciliu:. Gujacius, ia 
ginuing of his Gowmenraries upon the Treatifes writ 

yy alvis Author, confirms it, and blames chole who have 

that he lived in Pepinien’s Time, aod was his Dif 

¢ However that be, ‘us certain Afficoas was themot 

and unintelligible Author of all the Remam Lamyers 5 

no Commentator of Jefs Learning and Penetration than 

Cajacins, could ever have explain'd bis meaning.» 
rs 


SMARCELLUS, who was one of the Cquncil 10 da: 
fies Pius, lek Teveral Books of Law, which ove Sgieay 
Phoots of his great Learning. ‘ 

a CEREL 









Wi i Seve- 

¥ of him, thats he. took mores 
Pains to refolve the Difficulties of any Queftion put 10 hithiy: 
than any of the Lawyers, a 


GAIUS, one of the moft celebrated Lawyers that Rome 
ever bred, made abundance’of Books»whith help'’d to com- 
pole the Diet. He fourt'd under perors Antoni~ 
nus Piurand Mareus Auretius, as Oifelius proves in his | 








there had ' 


F Ponets Bere as 
ale nati fn, Sie 
es he pals'd « \ 
fe Lifeysbu his Leaene 
Praife. 

ader Scevola, was Mafter 
rhesGuard to Segvimie 

eem'd, He was ce 





ime Genius, in the'hy 
d the Honour bat | 
brie ‘order'd, thar in cale.of 
‘ity of Opinions, Papinian's fhould turnthe Seale 5 
tly teaches us, how great a Veneration we ought 10 

his Memory, ¢ < 
Bxelnefi and Perfettin which aréin his Writings, 
peat Abundance of hem, would.indnce one <o think, 
eeded the ordinary Term of Human Life: Yer, “tis 
by ell Hiftorians, that He was noc Bight and Thirty 
he taken off by a Violent Death; which cane 
impetedw ny other Caufe than his Virtue, and che 
of him who commanded it. ~ : 


‘ nie 












to juftifie Which drew vpon him ‘the 

nent, who order'd him to be Beheaded, 
UPPIAN yaya ir Tutor vo Alexander Severus, “after: 
his Secrefary, and much fatour'd by him. Having 
he of the Covell of State, his Mericquickly rais’d himro 
Office of of the Guard, which was the moft con- 
ble of allithe Empire. We have many of his Laws in 

the Dige?, sf ae Fragments, which are great nM 

is the lye i 


¥ ob the Chriftians, vety much 
ne was Par by the. 
heift 226, 


OLIUS PAULUS, P, 
and are # 


he was not only an 
} Poet devs hsirmieal 3 Poeta vir bony 
deGus, baa Fas 


: OMPONIUS, who was broughr up under 
wae ‘one of the Council to Alexander Severus, 
felf clofely “ee the Baty & the Law, in which he ‘tad 
Succefs. of 


iti the reft, ke oe Origine 


HERENNIUS MODESTINUS, .was Ulpian’s 
\ Scholar, or, as fome fay, Papinian’s: He was a 
‘Matter cf the Beauties of the Greek and Lerin Tong 
Under Alexander Severus,"who made him one of his 





ry ‘ 
Lawyers, whofe Laws are ro be feen ih the Dis ; 
I thall only fet down their Names, after arin et ace 
quainted the Reader, thar moft of them ‘liv'’d the 
Antoninus's, and their Succeffors. % 


ke of all the ers 
i the C ion . 
ing of TR muon oe 
on'd, to reduce them into | 

the Brighteft and: moft 


Confidence 
ror tindertook igment 4 
then lay difpersd in an infinite of Books. “And 
the Emperor's Sutcefs in that ‘Underraking, was intire- 
ly owing to his Care and Labour. ~ 
Tiilonidn was not only a Man of a fweer and eae 
‘Temper, but of ftrict Morals; undshis-Life had a 
ompleat Patrern of Virtue, had it nat bea for ‘his'too great 
of Richer ; which has made many of his Laws {ufpected 
3 and ‘tis'‘pretended, ‘thar Money bas often 
le changes in the Laws of which he was the Author > 
admodum & indefoffus fed habendi cupidior. 
wi have hint pals for an Arheift ahd nawfeous 
whofe only View was-to govern the Empire, ee. 
‘ ler 





the Exjperor Fu/ti- 
” es, Speaks one in ii 
igifire & eepucfore feat 

‘. fee my Explanation of 
ti moft remarkable Things 
lam nowto give an Account 
of them, before Fuflinian's Time 5 

Va eat of thofe made by his Order. 


© Gam as dete evern: any Lew: eftatiited sare 
A gs na — “nd per them “ See the 
= ae : 
ie] tow, 
al Palla = they i 


al age 

Secures 

poder pat ares Papy- 

the epyiat Cul Lape oe have 

: , ig ublican Government, all 
Laws,was collected with 


ich moft Wipleicoe Low 
chief Cities Of Greece weresadded : oes 
the whole Body of the Reten Law, Sonsained in the Tineive 
Tables wr iang ® was raken,. 





Aer) 


va 





66 OF the Law-Beoks before Vuftinian’s Time. 


Wth'd and re- 
ceiv'd, tand W rire. The firlt Novet, 
which | vof this © s that the Emperor 





employ'd all his Auth , and buw defirows he was to 
bring a Work undertaken by his Orders, to a happy Conclu- 
fier. 
Vel otinien the “Thivd, who govern'd in the Wet, foon 
i this Cede, which his Father-in-Law Torodofius had 
eran d to be made, for the Advancement of the Law. Befides 
this Confideration of Alliance, and other Reafons he had to 
relped Theedofius, by whate Ch * ade Cofar, and 
Heir to the Empire, there w. tive which in- 
duc’d Valentinian to make this C de the Law of his Domini- 
ons, which he biméell fets forth in one of his Neves; wie Thar 
as ive obey"d. Two Privces, whole 
aur, there ought likewile tobe anex. . jy 
mm their Laws. 
We there Tw any that will difpure whe Avrhories of the 
nthe Weft, it wouldive an “Te 
scane toc oy the Evidence of feverar Shes, crue Co- 
aaa or that have written fince ; “th ir Names and 









are to be found in c+ es 
P; » atthe Beginning of h $ 
Coitcction of the Imperial Conftinucions 
Sometime after the Tierd fian Crd» aprear'd, about the 
Year 506; Alazick the Second, Kin e 
of thete Three Cedes, and efpecialis 
New Body of Roman Lam, which he publia'd Tweniy 
co Vie hetine Suiinian. Clo came ont, by the Advice 











ooh 
4 Cede} ot which, 
wr This Code was 











fora tong: “che Reman Lex rated 
in Frence, 
ve to he wi ahad co f 
avine choice - wasmatt oy < 
lan ering the Lees which he has takes to 
m. hong bac he isd +, fre at i 
vers a View « 
slter'd, 2000) 0 WSS abridge, we ts Uintes ane nw 


ater 
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The Thirteenth Book freaks allo of fome of thefe Afiions 5 
and then of a Thing lene, and of the Adtion of Pawning. 
The Fourteenth and Fifteenth Books, treat of Actions 
arifing from Contras by which we are bound, altho’ they 
were made by other Perfons ; and laftly, of the Senatwi- 
Confultum Macedonianum. 

The Senatus-Conjultum Veleianum, Compenfstion, and the 
Aion of Depofites, are the Subject of the Sixteenth. 

The Seventeenth treats of the Mandate, an-l of Society. 
The Eighteenth explains the Meaning of the Contract of 
Sale, the Covenants that are generally us'd therein; the 
this kind of Contract, and what Reafons 

it and upon whom the Gain of the Lots 


























Tring, of whe Action called 
M the Action called Prafcripem 
inate Conrrads, 

ies bf Pledges and Pawns, of the 
Subrigation of the Rights 
n or Sale of Things engag'd 
the Pledge or Pawn. 
Explanation of the Adile’t 
Jeves and Beaftr ; then it treats 
the Exception of the Thing 











ry fecond, treats of Ufuries, 
s 3 then of Prooft 
¢ Law or Fall, 
Eppoufals, Marriage-Dotry, As 
td : dt, and Lands piven in Dowry 
© The Twenty fourth goes upon Donations berween Huf- 
band and Wife, Divorces, and recovery of the Marriage 
Portion. os 

The Twenty fifth treats of Expencer laid out upon the 
Dewry ; of Actions for the Recovers’ OK Thieys carry'd 
away by a Wife or other Perfon, againit whom there is no 
Action of Tigft ; of the Obligation to acknowledge Cuil 
dren, and provide for their Maintenance ; and laltly, of 
Concubines. 











) Bs The 





e Faas 
Pe ae. 

"The Twenty fixth and the Twenty feventh Books, teat 
wholly of Turorfbips and Curatorfhips 3 of the Actions which 
refult from Tuo fi 5, of Excules of Tutors, and the Alie- 
nation of Goods belonging to Pupils and Miners 

The Twenty eighth Book is employ'd on the Subject of 
Teflaments, the Inftitut'on and Difinher'ting of Children, of 
the Tnfticution of an Heir, of Subflirutions, of Conditions re- 
quir'd in Inftitutions, and of the Right of Delibe-aring 

The Twenry ninth Book treats of the Military Teftement, 
of the Acquifition of an Inheritance, opening of Wily, &c. 
and of Codi 

The Thinieth, Thisry fir, and Thirty fecond, trese of 
Legacies and Fiduciary Bequefts in general. 

the Thirty third, and likewife the firft Tides of the 
Thirry fourth, rear of particular Legacies; after which fol- 
lows the Catonian Regulation, concerning Legacies reputed 
never to have been made, and thofe that are taken away 
from unworthy Perions. 

The Thirt. fifth [peaks of Legacies left uron Condition; 
and of the Law Falcidia. 

The Thirty fixth Explains the Sexarw-Confultum Trebella- 
mum, made for the fake of Fiduciary Bequefis 3 then it crears 
of the Time when Legacies and Fiduciary. Bequefts become 
due, and of the Caution the Heir is oblig'd to give for the 
Security of Legacies and Fiduciary Bequefts lefe upon Cof- 
dition 5 and of the Seizure thereof, ‘a ‘Wane of fuch Cau 















tien, 

‘The Thirty feventh Book, §j firft of wniverfal Sue- 
afew to a deceafed Perfon's Eftate, to which any one is 
called by the Pretor, and goes by the Name of Bonorum 
pelfeffio ; after which it treats of the Collation of Goods and 
Dowry, and the Right of Parronage. 

The Thirty eighth Book begins with the Explanation of 
the Services, due from Freed Men totheir Patrons ; then it 
treats of Macey ee relate to to the Succeifion of Freed 
‘Men ; after of the Succeifion of Inseftetes, appoinred 
by the Pretor ; and laftly, of Domeltick and Legal Heirs, 
and of the Senarwi-Cenfulta Tertuliianum and Orftili 

The Thirty sinth Book, firft explains che Means which 
the Lew or the Pretor furnifhes to prevent ny ones Tecei- 
xing Damage, where a Perfanal, Real, or Mix'd Adion will 
oc lye; chele means are, Complaiatof a New Work, Caurio 

, Damni 





- OF the Digelis or Pandedts. a 


Danmi infeBi, andthe Action De Aqua pluvia arcenda ; 
which, it ends with the Exnlanatian of Donations, that 
take Effect duging the Life of the Donor ; and {uch as are 
made in View of Death. 

The Fortieth Book relates only to Manumiffions, by which 
Slaves were fer at Liberty. 

The Forty firft treats of the different Ways hy which the 
Property of Things are acqui according tw the Law of 
Nations, and of the Acquitition of Poffeffion , then of Pres 
Scriprions ; and laftly, ot Lawful Cau/er which auchorize a 

Pallellion, and confequently make it capable of Pre/cription. 

? firft Place of Things ad- 
rory Sentences, of Cone 
of Goods, of the Canfes 
d of the Privileges of Cree 

Cwrater anpoinred for the 
pf the Revocation of Ads 


























InjunBlions and Poffeffiry 


ations and Delegarions of 
ceptilasions, Stipulacions, and 


: te Faules or Off neces. 

with Publick Judgments, then 

oto Wey Uejeespliin Prifens, and all Publick OF- 
fences ; from thence it paffes to che Senatus Confultum Tur 
| pilianum, and Abolition of Crimes; and laftly, it treats of 
| the Torrure, Punif ts, Confifeation, Relegation, Deportation, 
“and of the rn por fra sey Bae ry 7 

The Forty ninth treats of Appeals, and Marrers relating 
thereunto ; after which, it gives an Agu of phe Rights 
of the Exchequer ; of Marcers relating to Captives, Military 


bi a Soldiers and Veterans. Zi 
ie Fiftierh' treats of the rs Of Cities and Giri 
gens, of Megifirater and their Children; of Publick Officer, 
and’ the Caules Which exempr Perfons from then, “And 
allo of the RighD of Immunity: Afies which, it (peaks of 
Deputies and. Embeffaier, of the Adminifcaion of Things 

‘s s 
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belonging to Cities; of Publick Works, Fairs, Pollicitations, © 
Judgments given in extraordinary Cates by Magiftrares ; of 
Brekers and Faétors, of Taxes laid upon the Provinces ; and 


laftly, it ends with the Interpretation and Signification of the 
Term:, and with the Rules of the Law. 


Befides this Diftribution of the Dizeft into Fifty Books, of 
which we hase here given an Account, this Work was 
again divided into Seven Parts; but the Reafon that in- 
due'd the Emperor ro make this Divifion is nor known : 
Some pretend it was done to feparare the different Matters, 
and take in all thar related ro one Subjeét into one Part, 
confifting of everal Books, Other attribute it to the Su- 
perftiious Refrect of the Ancients to the Number Seven, 
as the molt perfect ; [Vide Macrobiumin fomnium foripionn.} 
However that be, the Firft Part, containing the Commence- 
ment of Suits, makes up the firft Four Books. 

The Second begins at the Fifth, and ends at the | 
Twelfth. 

The Third goes from the Twel%h to the Twentieth, 

The Fourth confilts of Eight Books, and ends at the 
Twenty eighth. 

The Fitth begins at the Twenty Eighth, and ends atthe | 
Thirty feventh, 5 
ee Sixth takes in Eight Books, ending at the Fory 

th. 

The Seventh is compos'd of the Six laft. 

There has been another Divifion of this Work, made 
fince the Emperor Juflinian's Time, into the Old Digef, the 
Inforriare Digett, and New Dige?. 

According to this, the Ancient DigeR goes as far as the 
Third Title of the Twenty fourth Book, where the Infortiate 
begins, and ends at the Thirty ninth Book ; and the New + 
DigeR Comipreligars Hie Twelr Fam 

his Rivitiog had nor the peror’s San@ion, is im- 
fed, rt that any Foundation: Neverthelefs, it 
as been obferv'd in thofe Editions of the Dige, which 

have Glofles. This is thought to be owin, fome Wri- 
ters, who not being able to write rhe whole Work in one 
Vo'ume, divided it into Three, wirhour to make an 
exact Divifion, according to the Subjectfscers and Ti- 
tes; and the Names they have given them, would make 

one 
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one believe, tharthey were nor compos'd and publifh'd all 
at the fame Time ; and contain'd the Anfwers of the Lawyers, 


with regard tq the Order of the Matter, but nor according 
to the Order of Time. 





CHAP. XxI. 








Of JusTinian’s Jnflitutes. 


fing. the Emperor laid 

Theophilin ant Doro 

the firft Principles of 

Students, who thould 

p that Science. 

eM eligens, that in the Year 
» under the Title of In- 


















fion to. Xeezius and fome 
that the Lew of the Dé- 
pf the Inftirurer, ought ale 

rpear'd, 

Elements of 
at the Command of the 
Tribonian, Derethew, and 
ings of the Ancient 
Lawyers ; and chiefly from the Infiiruzes and other Writings 
of Gaius ; efpecially from his Books called Aureorum, that 
is, OF ay ihe Matters. 

They had the Force of Law, givengwem by the fame 
Emperor's Conftitution, which is plactf athe. Herd of the 
Work by way of Preface. 

Why firft Elements of Lew are called Inftituriones, 
is obvions e1 : I have tranflaced it by the Word In- 
+ Bituter, becayfe the French Word Inflitur's, is not exe 

‘effive enough of the Significarion of che Latin; the Rea- 
whereof is, that by agen naturally underftood 
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the firft Principles of a Science : Sothat as the Latin Word 
Inftitura, which signifies the Cuftoms or Laws of aC i 
is not usd in this Sence s fo the French Wow Inftituts, is 
never made ule of to fignifie the firft Principles of a Sci- 
ence, which are notto be exprefs'd bur by the Word Infti- 
tutes, or Inflitutions. 

This Work, as well as the Digeft, is a Mafter-piece in 
ire vind, which cannot be too ches read, or too diligently 
ftud)'d, by thofe who have already made fome Progrefs in 
the caw: Nay, even (uch as are far advanc’d in it, always 
reap preat Advantage by the perufal thereof, hecaule it con- 
tains an Abridyment of the firft Principles of that vat and « 
fublime Science. Therefore it is a common Saying, that He 
who 4 Mafter of the ‘nftitures, bids fair to be a great La 
There is another thing, which is, That as it is impofflible 
vo retrain all one read, fo "tis very great Advantage to 
one that Studies the Law, to have fo precife and exact an 
Abridyinent thereof. When once one underftands it tho- 
roughly, ‘tisno bard Matter to rejainit; provided it be 
carcfully read over from time to time, which the ableft 
Judyes and be(t Lawyers do, beivg edly fenfible of 
the ufe it is ro them, to be converfanr in the Principles 
of the Rovien Law, which, as we thall dhew hereafter, aré 
the Balis and Foundation of ours. * 

‘Lhe Inpituers are divided into Four-Books, each Book in? 
to feveral Titles, and every Title into feveral Pares ; the 
Fictt is called Principiwm, as ir is the Beginning of the Tis 
tle, and thofe which follow, Paragraphs. 

The Firft Book of the Myfirures has Tr fix Titles, 
the Secoud Twenty five, the Chird Thirty, and the Fourth 
Eighteen. Before 1 enter upon the Order of the Titles of 
this Work, it is to be obferv'd, that the Lew has Three 

jects, PERSONS, THINGS and ACTIONS, which 
make up the Subject Matter of the Four Books of the In- 
fritures.” The ar k treats of the Right of Perfoms ; the 
Second? and Five firft Titles of the Fourth, of 

ngs; and Adicns are the Subject weated of, from the 
Sixth Title of the Fourth Book, to the End. /” 

‘The Firft Book trears of PERSONS, but At is from the 
Third Tide only ; for the Two firft, whichAre by way of * 
Preliminaries, explain what Fuftice, Law, Rehr are; 
aftes which, the meaning of the Right or Srate of Perfens, 

is 
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is explain’d under Two Divifions, which make up the 
ainmg Pat of the Fie Book, ee 
According to the chief Divifion of Perfons, treated of 
from the TRird Title of the frit Book to the Eighth; Men 
are either Free or Slaves, 

The Condition of all Slaves is the fame, but it is not fo 
with Freemen ; whereof fome are Free by Birth, others are 
reek fo by Emancipation, which is null, when contrary to 

aw 
The Second Divifion of Perfons, bevins at the Eighth 
Title of the Firft Book, and is explain’ in the following 
Tides of the fame. _ Ir is of Pesfons independent ; and of 
another, that is, a Mafler 


























aks of the Power of Ma 
thers over their Childvem 
er of acquiring Paternal 
, and Adoprion: And 
iffolv'd. 

the End of the Fir Book, 
Jependaat, 1 mean, Pupils, 
rs, or fuch as have Curators 
Perions that are of Age, 
rs of their own Rights: 
this Book turns upon Taser 


plains Three thinys which 
@ the Detiniion or Divifion 
d " Dative ; the Second, 
is the EXect of the bp. h confiits in puting che 
Pupil under the Care of his Tuer 5 fo thac he may do no- 
thing thar will bind him, unleis the Authority of his Turer 
intervenes at the very Inftant when the Act is pi 'd by the 
Pupil: The Third thing concerns the manner how Tutor 
ips end or expire. 
es this, inthe Twenty third THe Ne repaneof Marcecs 
relating to Curators; and in the three laft of this Book, 
three things common to Tutors and Curatirs 5 
e Security they are oblig’d to give, to indem- 
nifie Pupil and Miners; the Lawful Caules exempting 
them from Meing Tutors or Curaters ; and laftly, thole for 
which they may be depriv’d CR a Offices. 
4 
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From Perfens, the Em) paffes to Things; of which 
he treats, from the Firft Title of the Book, to the 
Sixth Title jn the Fourh 2 

He explains three Points concerning Things; their Divi 
Gens, the ways of acquiring them, and Obligations thar arg 
the Means by which Things become due to us. 

As tothe Divifions, he makes them principally Two; by 
the firft, Things are either in Commerce or out of Commerce 5 
by the fecond, they are Corporeal or Incorporeal. 

Jn Relation ro the Second, we fhall obferve, thar the 
Property of Things is acquir'd either by the Lew of Nati- 
ons, or the Civil Law. 

The wavs of acquiring introduc’d by the Law of Nations, 
are explain’d in the Firft Title of the Second Book. 

The Second Title explains the Second Divifion of things; 
which are either Corporeal or Teepe Seeich, the 
Emperor takes occafion to treat of Real and Perfonal Servi- 
tes, as being Incorporeal Things. 

From thence he paffes to the Ways of acquiring, intro: 
duc'd by the Civil Lew. Whereupon we are to obferve, 
thatthe Property of Things, according to the Civil Lew, is 
pequir'd either by Particular or Univerfal Title. 

he Means of acquiring in the Civil Law by Particular 
‘Title, are Adjudication, Ujucaption, or Prefeription; and the 
Exprefs Difpofition of the Lew, which transfers the full 
Right, of a Thing, as a Donation in prot of Death, re- 
fembling a Legacy, the Property whereof paffes to the Dence 
without Delivery, Then the Penpesoe in the Sixth Tide 
{peaks of UJuceprion, or Jutt U/urpation, and the Conditions 
which it requires ; and in the Seventh Tide, of Donations. 
, her, He goes upon Perfons who have the Power of 
an 

The 








ee and {uch by whofe Means enorher may acquire 
in 
Ways of acquiring the Property of Things, accor- 


ding fo the Civil by Univerfal Title, are Inheritance, 
the Prateten Suc: called Bonorum Peffefio, Acquifirion 
Adrogation, Adjudication of the Goods of a deceas‘d Per- 


fon, in Favour of Liberty beftow'd upon Si 3 Suce 
ceffion by Publick and Open Sales, and the Succgiion called 
Miferabie ; thefe Six Ways are explain’d from the Tenth 
ive of the Second Book, to the Fourteenth of the Third, 
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every Succeffion is either Teftamentary or Legal, and 

al takes place only in ads of the er a : 
rer Of Teflaments is explain’d from the fenth Ti- 
tle of the Stcond Book to the End thereof, and may be 
reduc'd to Three principal Aricles, 

‘The Firft relates tothe Four Conditions requir'd to makea 
Teftamencvalid ; whereof the firft is that it be made in the Form 
prefcrib’d by the Lews; from which, however, the Military 
Teflament is exempt : Secondly, the Teftator mult be intiy 
tled to the Power of making a 474; Thirdly, He mult ei- 
ther Inftirure or Difinherit thofe Children that are under 
his Power ; Fourthly, He muft inftirute an Heir; for with- 
° beg be no Tetemenr: Now the Infticurion 

¢ ird Degree: Thar in the 
3 that in the Second or 
5 and it is divided into 





As 
the 
The 









“many Ways a Teftamene 
me null; which is the 
th and Eighteenth Titles of 














mt made in the Form 
lidaced may have its Exe- 
irs entring to the Succef- 
veral ways, according to 
ir; for fome are neceffary 
wand fui Heredes, and others 


: makes the Heir liable not 
d Be head, bur to the Deliverance 
of Legacies and Fiduciary Bequefts ; which are therefore the 
poabiens of the Second Book, from the Twentieth to 
the End. 

In the firft Place, the Emperor explains the Meaning of 
a Legacy ; what A@tions a a tee mayave on Account of 
the Legacy left him ; what things mily be difpostt of by 
Legacy, and to whom : Then he thews how Legacies are tae 
ken away og transferr'd ; and laftly, what Dimiaution they 
ceseive by the Law Falcidia. 
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t0 Fiduciary Beguefts, He treats of them in the Twenty 
wie and Twenty oa Titles: In the Firft of thefe, He 
explains the Nature of the univerfal Fiduciary Bequeft, called 
Inheritance yy Fiduciary Bequeft; and in the other, He ex- 
plains what a pacheslacPdaclar Bequeftis : After which, in 
the laft Title of the Book, He fpeaks of Codicils. 

_ Teftamentary Succeffion:, which take place before all others; 
being explain'd in the Fifteen laft Titles of the foregoing 
Book ; the firft Titles of the third Book, treat of Legal Suce 
ceffons, which are admitted only in default of Te/lementary, 

According to the Ancient Law, there were but nwo kind® 
of Legal Heirs: For by the Difpofition of the Law of the 
Twelve Labies, the Legal, or Succeiion to Inseftates, fell ale 
ly co two forts of Heirs; which were, firft Heredes fui, or 
Domeftick Heirs, and in default of them, to the next of Ki 
by the Father; which makes the Subject Matter of the two 
fir Titles of this Book. 

In procefs of time, there came to be another Legal Sue- 
eefion, appuinted by the Senatus Confulta Tertullianym and 
Orphirianum, of which mention is made inthe Third and 
Fourth Titles. 

The Fifth tears of the Succefior of Iureftates, to which 
the Coguari were called by the Pret.riam Law ; every one 
eating to the Degree of Parenta; This leads the 
Ewperor to {peak of the Degrees of dred in the Sixth 
Title ; after which, He confiders thofe whicty were exclu- 
ded from this Praetorian Succeffion, becaule they were no 
otherwife ally‘d ro the deceas‘d, than by a fervile Rela- 
tion. 

The Succegin of Freemen, is the Subje& of the Seventh 
Title 5 and “the Afigumens of Freemen, that of the Eighth. 

After the Emperor has explain'd the Marter of Sweceffion, 
which, according to the Civil Law, is the firft way of ac- 


quiring the Property of T s by Univerfal Title, He pro- 
ceeds to tie oe Ps v 











hare the Prerorian Succeffion, 
called Bonorum Pofepie, Acquifition by Adreretion, Ad- 
judication of the Goods of a deceas'd Perfon, in favour of 
Liberty conferr'd upon Steves, the Succeffion wpich acernes 
by Pablick Sales, and thar calledj Miferable # All which 
are created of, from the Ninth ro the Foureegth Tide. 


Thea 
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‘Then he comes to the laft Point relating to Things: 
viz. OBLIGATIONS ; which are the Means whereby 
Things become due ro ns: Firft he fhews what an Obliga. 
tion ts, and the Caufes that produce a mix'd Obligerion ; 
that is, partly Natural and partly Civil ; as a Contral, Quafi- 
Contrat, Crime ox Offence. 
As rouching Conrra&s, fome are called Nominate; that 
is, diftinguifh’'d by certain proper Names, authorizl by 
the , which allows them a particular Action ; others 
inate Contracts, having no {pecial Name 
dare form'd only by one of 
Beri. 
Four ways, by d-/ivery of 
mm aral formal bods, by Wis 
the Conrractors. 
the Delivery of any things 
, which are treated of in 
























tare called Stipulations ; the 
are fir! unrayell'd, in ore 
irifions of that kind of Con- 


jon made between the Perfon 
Promifes ; and of ‘that made 
or promife. 

Pipulation made by Free Perfons 











The Third that are called Fiudlivial, Preto 
rian, Common or Conventional, 
The Fourth of Stipulation: called Ujeful, or good in Law 5 
and of Stipulations that are Unu/eful. 

The Eth is of Principal and Acceffary Stipulations, called 
Sureties or Cautions. 
The Twenty fecond Title treats of Sf risten Contradls. 
The Five following Titles, explain Conwads made 
by the fole Confenr of the contracting Perions ; which are 
the Conrrg& of Purchafe, of Hire, of Partne ship, and of the 
Mandate. 

The Twhpry eighth Title treats of Quafi-Contratts ; the 
next fhews fow Obligations are to be acquird ; and the laft, 
after whac manner they may be exitinguilli'd. 
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Having fpoken of Oiligation:, which arife from Consratis 
or Quafi Contrafls, the Emperor proceeds in the Five firtt 
‘Titles of the Fourth Book, to treat of Obligations, ghar {pring 
from Faults and Quafi-Faulss. 

The -reft of the Book, from the Sixth Title to the Six- 
teenth, is employ'd in treating of Adions. 

Ic begins with the Definition of an Adio, which is fol- 
low'd by feveral Divifions, explain'd in the Sixth Title, ac- 
cording to the Chief and Principal of which, Actions are 
Cither Real, Perfonal, or Mix'd. 

, The Second is, of Actions deriv'd from the Civil Lew, 
and fuch as have their Foundation in the Prctorian. 

The Third is, of Actions by which the Plaintiff only 
purfues the Kight of a thing belonging or due to him,and of 
thofe by which the Punifhment of the offender is only aimed 
at; and of fuch Actions by which both are intended. 

the Fourth Divifion, is of A@ions by which the Plaintiff 
fues for the Single, Double, Treble, or Quadruple Value 
of the Thing he would recover, 

‘The Fifth is of Actions of Good Faith, Stri@ Law, and 
‘Arbitrary AGions. 

The Sixth is of Actions in whichfthe Total of what is 
due is {ued for, and in which the Defendane is either not 
fued for the whole, or in Confequence of which, he is 
condemn'd to pay only as far as his Circumftances will al- 


low. 

After thefe Divifions of Actions are explain’d in the Sixth 
Title, the Seventh treats of certain Pretorian A@ions which 
‘Men are liable to, and which proceed from Contratis made 
by Sleves or Children under their Power, or elfe by fuch 
Perfons to whom they have commited the Management Of 
their Affairs. 

The Eighth Title {peaks of A@ions that may be brought 
againft a Mefter, for, a Fault done by his Slave. 

The Ninth, of AGions to which the Owner is liable, 
for the Flurt or Damage done by a Beaft. 

The renth, directs what Perfons are to be employ’d in 
carrying on Law Suits, 

The Eleventh Title, treats of the Security red/ais'd of the 
Parties to a Suit, or fuch as appear for them. 


The 
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The twelfth fers forth the Narure of temporary or perpe- 
tual Actions, and whar Actions the Law affords to or a- 
gainft Heigs ; what thofe are which lye in their Favour, and 
not againft them ; and laftly, thofe which are neither al- 
low'd for nor againft them. 
The thirteenth trears of Exceptions, and the Fourteenth 
of Replies. 
The Fifteenth of Injunflions, or A@ions to pur the Pary 
injur'd into Poffeffion. 
The Sixteenth declares the Penalty of {uch as commence 
Vexatious Suits. 
The Seventeenth prefcribes Rules to be obferv'd by 
judges, in the fevera: Suits brought before them, 
P ft, news what were the 
n every one had free Liberty 
the Penalties were eftablifh’d 
Publicorum Leges. 
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of Justinian's Code, 


it follows, that in 533, the, 
pos'd by Ja/tinien's Order,~ 
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to corred&t his own Work, He reform'd the firft, wind pub> 
Jith'd an Ordinance, De emendatione Codicis Domini Fuftiniani, 
€3 Jecunda eju editione ; which he dire@ted to the, Senate of 
Conflantinople, to reccive his New Cede; declaring therein his 
Pleafure, that his laft Code fhould have the Force of Lew, and 
intirely rejecting the former: This laft was intitled, Cedex 
repetite prelettions ; that is, Revisd, Corre&ed, and Augmented. 

The Additions and Alterations in the Second Cede, natu- 
rally lead me to {peak in this Place, of thofe Two Se@s of 
Lawyers, who began tu be taken notice of in the Reign of 
Auguftus ; sill that of the Two Brothers, Mare 
ems Aurelius, and Lu Vevus. 

Altho’ this Maer was rouch'd upon in the Sevens 
teenth Chapter, J thought it the belt way to refer to this 
Place the particular Explanation thereof, which { fhall now 
give ; and che rather, becaufe it difeovers the Realons of the 
greateft pan of the Alterations made by Ju/tinian in his 


Code. 

Thefe Sects were not diftingnifh’d by any particular 
Name, till long atier they had carry'd their Difputes to a 
reat length :Thus one was Called the Sect of the Sabinians, 
rom Sabinw, who was a Favorite of the Emperor Tiberi 5 
the other had the Name of the Se@ of Proculeians, {rom 
Proculu, who liv'd wader Vefpafien. "Tis held, tha Atecias 
Capito, who was extreamly attach'd to Precedents aud Qld » 
Cujlims, was the Head of the Sabinians ; aud that Labee, 
who did not confine himfelf to Rules, bur follow’d the 
~ Dictares of Reafon and his own Underftanding, was the 

= Head of the Preculcien Sect, 

Thus the Sabinians chofe rather ro flick to the Decifios 
of the Law, than any Equitable Interpretation thar might be 
drawn from it 5 and gave their Anfwers and Decifions accor- 
ding to the Kules and Principles they had learnt. 

he Proculeians, po other Hand, without fticking clofe 
to the Rules and Prindiples of the Law, carefully examin'’d 
all Queftions propos'd to them ; and being rather inclin'd 
to fellow narural Equity, than the rigorous Decifion of the 
Law, grounded their Anfwers upon their own Ri and 
natural Equity ; thereby endeavouring to eftahfth abun- 
dance of New Prin&ples, comrary to the Rules of ge Ancient 
Law. 
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However, this was not fo general, br thar ir ently 
happen'd otherwife ; and Juftimien, affirming the inion 
of the one, and fometimes of the other Sect, fufficien:ly 
demonftrates, horh were often arreeabie ro the Rules of 
Eqriry  Arteius Capito, Mafur, Sabinwm, Caffius Longinus, Ce. 
Jive Sabinus, Fevelenw Prifens, Aburnus Valens, Tufeianur, 
Salvius Fulianus, were all of the Sabinian Sect, 

Antiftiw Labeo, Nerva the Father, Nerve the Son, Pega- 
Sus, Celfus the Son, and Nerasius the Elder, were of the 
Sect ot Proculeian: 

Thefe two Sects continu’d rill the Reign of the two Bro- 
thers, Marcus Aurelius and Lucius Verus, Jo that oll the Sme 
dents of the Lam, penerall) foll «'d the Principles and Opi- 
¢ Sabinicns or Proculeians. Rut the Lawyers 
rors, atlected neither 

do gone before them 
Mo Judgments, with- 
Shy 
















of the Sabinians 
o either, agreed with 
y teem to carry in 
My. fometimes they en- 
w avoid the two Ex. 
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ding thereto thefe Fifty Decifions, and fome other {Conftita? 
tions, which were not in his Firft Code. 

This new Edition of the Code, was publifh'd jn the Year 
of Chrift 534, under the Title of Codex Fuftinianeus repetite 
preleftionis, asis before oblerv'd ; and is the fame that is 
now inule, , 

As to Fuftinian’s Fifty Decifions, they being mix'd with 
the reft of the Laws, ‘tis not an eafie Matter to diftinguifh all 
of them, nor are our Authors agreed upon thar Point : [See 
the Trectife written ky Merillus upon that Subjeft 

Bur we muft not forget that the Inftirutes came out in 
$33, and confequently before the Code yuft now mention'd 5 
which is the Reafon, that altho’ the Fiduciary Tutorfbip of 
Brothers was abolifh’d by the laft Law, §, 1. Cod. de Legit, 
hared. there is no notice taken of it in the Inftitutes, under 
the Title De iduciaria Turela ; that Law being potterior 10 
them, and not publith’d till 534. 





CHAP. Xxill. 
Of Jullinian’s Latter Conftitutions, called Novels. 


Uring Juftinian’s Life, the Body of the Civil Lew cone 
‘BA “filted only of Three Parts, the Inftituees, Digeft, and 
Code ; but after his Death, the Fourth Part was compos'd 
out of his Conftseurions, called Novels. 

Sothat this Emperor's Novels are his laft Confiitusions, made 
after the Publication of the Second Cede; and which com 
pofe the Fourth and laft part of the Crvil Law. 

This Emperor thepf made feveral Laws pofterior to his 
Second Code, at Several times, and upon divers Subjects, as 
Occafion requir’d. 

Some Interpreters have thought thele Con/titutions were 
called Pog as dperaducig ag Le, to 
that of the Dig and Code: ey havg/no ground 
for this rite ease all the Novels are repyy 
to the Laws of thofe Two Collections ; B= are 
with Cujecius, thar they were {0 called, Nowe Cm- 

Pitutiones 





Biens of the Emperors Theado/ii f 
Les, Majorans and Severs, were allo called Novels, bee 
Caufe they were made after the Theodsfian Code; in Imita- 
tion of which, Fuftinian gave the fame Name to cerain 
Confticutions by him made, berween the Publithing of che 
Two Codes ; L.t.§. Sed cum Novelle C. de emendat. Cod. t. 
Siguis fine Ci de inoff. Team. And in fort, this 
ame has been given co che Conftitutions of feveral Empe- 
rors who came after Fu/tinian. 
,_ As to thofe made by the Emperors who preceded him, ft 
is to be oblers'd, they had not the Authority of Law, af- 
ter the Colle ade by his Order ; He having in his 
Ediét for the tion of the Dige#, declar'd, that no 
were not comprehended in the 
uthority, fliould be of any 
quote or make ufe of 
ard thereto, 
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4, it isto be obferv'd, that 

je his Code, which has init a 

‘dinances, was oblig'd to make 

of fome Cafes, not been détte 

ded; or to al Old ones, according to the Cite 

cumftances of che TS: For all Laws have their Origi- 

nal in the Publick Advantage, which alters according to 

the prefent Variety of Circumitances. 

In fhorr, many of théfe Novels were made only to 

firm and inforce the Ancient Laws, thas were become 

Bisse, by the Altefations to which all Human Affairs are 
ject. : 

us Seach is Emperor's Noveli, fome wére defign'd 


to eftablith Law, others to confirm the Law whereof 
the Ufe was in; and fome ro correct che Ancienp 
Law, or the Whole or in Part. 


i Asha} 
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i ieare is Vout 1abell eee, 
3 is room to. 
other Hands on thofe Occafion 

ceiv'd, by the Difference of the Stile they’ 

joweyer that be, “tis certain he tears Advantages 
fram feveral of thofe which were of his Eom 3 and 
itis believ'd, He very much enrich’d himfelf by introdu, 
cing a New Law contrary to the Old; or by deciding Dif. 
putes, upon which Suits had been before commenc'd ; 
which is the Reafon thar many of the Nevels are rejected 
in our Provinces, where the Civil Law is rece’ 

All thele Nevels were either directed to Magiftrates, Biflopr, 
or Citizens of Confantinople, and were of equal Force and 
Authority ; foralmuch as by thofe directed to Private Per- 
Jons, they are enjoin’d to have them proclaim’d, and fer 
them executed according to their Form and Tenour, 

After Fuftinian's Deceafe, which ‘hay ‘d in the Yi 
of Chrift 5¢6, in the Eighty iondof hie e, and Thin} 


ninth of his Empire, fome part of his I, which wert 
difpers'd here and there, were call and'reduc'd into 


one Volume, together with Thirteen of his Edits; all 
which make up the Fourth and lafh,Part of the Body of the 
Civil Law. 

The preateft part of chefe Novelpwere written in Greek; 
becaule the Sear of the Empire wag then at asec ' 
where few cr noie{poke the Latin Tongve in Perfection + 

ubli(h'd in Latin, and have been 
et 


ger Fuftini 
which he 
» Conti 





